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INTRODUCTION

Among the most important functions we have afforded to the U.S.
Congress is the power to reshape social and economic incentive structures
through legislation. Proceeding from the enumerated powers under the
Constitution and using a complex toolbox of legislative and regulatory
innovations, the federal legislature has enormous power to transform the
types of behavior that people will perceive as self-interested throughout our
economy and thus how those same people are likely to act. Congress can,
among other things, create new forms of criminal and civil liability,
establish entitlement systems, subsidize industries, encourage behavior
through the tax code, regulate interactions among producers and
consumers, set market ground-rules, and limit the scope of permissible
activity.
As Congress uses these tools to alter incentives, new market
configurations emerge and interests shift, often in unanticipated ways.
Even minor changes in incentives can have enormously magnified effects
as parties respond to new rules and changed price signals. Given the
dynamic nature of our economy, legislation designed to target one problem
inevitably causes unexpected changes in other places. The "law of
unintended consequences," as Robert Merton phrased it,' is among the
primary reasons that legislation is and must remain a highly iterative
process, open always to improvement and reconfiguration in light of new
Doubtless some entities develop an interest in the
information.
preservation of the status quo, but in a representative democracy, we would
expect that only those policies whose consequences correspond to the
demands of the broader public would remain in effect over time. The
system of corn subsidies provides an instructive, if not nightmarish,
example of the unintended consequences that legislated incentive structures
can produce when not regularly reevaluated and highlights the processes
that are preventing that reevaluation from taking place.
Initially created in the 1930s to stabilize agricultural prices during the
Great Depression, agricultural subsidies and price supports have since
turned food production markets upside down. These subsidies alter
incentives for corn growers, agricultural producers, processors, and the
manufacturers of countless corn-based products and produce ripple effects
throughout other sectors of the economy. Rather than aiding family
farmers, the subsidy system now in place primarily benefits large

1.

Rob Norton, Unintended Consequences. LIBRARY OF ECONOMICS AND LIBERTY

(2008), http://www.econlib.org/library/Enc/UnintendedConsequences.html.
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commercial growers and gives farmers the incentive to grow more no
matter how much corn is already on the market. The secondary effectssuch as over-stimulating high-fructose corn syrup (HFCS), ethanol, and
factory-farmed meat production-only scratch the surface of the Farm
Bill's impact. By paying large subsidies out of the U.S. tax base, Congress
is funding preventable environmental degradation, deepening our fossilfuel dependence, accelerating America's obesity and diabetes epidemics,
and contributing billions of dollars to annual healthcare costs.
Internationally, American subsidies have upset commodity prices, pushed
countless farmers out of work, fueled political instability, and even
promoted farm-labor immigration into the United States. In short, the U.S.
Farm Bill redraws markets and warps incentives far beyond the domestic
market in grain and corn. As Michael Pollan wrote regarding the bill, "the
nation's agricultural policies operate at cross-purposes with its public
health objectives." 2
Despite mounting political opposition, U.S. regulators and legislators
have proven unwilling to confront these externalities and continue to
actively fund Farm Bill after Farm Bill. The American citizenry continues
to bear the ultimate costs and risks associated with bad and politically
unassailable policies in the form of direct tax expenditures, increased
energy prices, skyrocketing obesity rates, higher healthcare costs, and
shorter lives, but that message has done little to alter the behavior of
elected representatives. Corn subsidies stand as a testament to the larger
failures of our legislative system and expose the difficulties that the U.S.
campaign finance and lobbying systems pose to maintaining a legitimate
public-private divide.
The persistence of America's burdensome agricultural policies can
only be properly understood when viewed in the context of the incentives
and structural constraints facing policymakers themselves. Congress and
the USDA also face incentives of their own, and the legislation they
produce reflects that fact. These incentives, however, have become
interlinked, through our lobbying and campaign finance systems, with the
very same private sector interests Congress is entrusted with regulating,
offering perhaps the most cogent explanation for why these harmful
policies remain in place. As long as incentives for legislators are linked
with those of narrowly-defined interest groups, the only institution capable
of recalibrating agricultural policy is likely to remain unwilling to address
the environmental and healthcare problems now confronting our country,

2. Michael Pollan, You Are What You Grow, N.Y. TIMES MAGAZINE, Apr. 22,
2007, available at http://michaelpollan.com/articles-archive/you-are-what-you-grow/.
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even those problems actively made worse through legislative decisions like
the corn subsidy. In the short-term, interest groups should respond to the
new political ecosystem, but eventually Congress must somehow come to
terms with its own corrosive conflicts of interest if policymaking is to
remain responsive to the needs of the voting public.
This article will depict the complex market-system that agricultural
policies-whether intentionally or not-have given rise to and then
describe how these policies produce effects that radiate throughout the
larger economy. This article then attempts to explain that this state-created
market-system has itself been shaped by the incentive structures of a
legislative system increasingly characterized by political gridlock,
fragmentation, and special interest money. While the primary focus of this
article is on corn subsidies, it is not meant as a criticism of corn subsidies
per se or even agricultural subsidies generally. Rather, the two problems
this article aspires to highlight are: 1) that subsidies are reproduced with
little understanding of their systemic impact beyond the agricultural
system; and 2) that because of the particular way the American legislative
process currently operates, there are few incentives for legislators to even
articulate a coherent food policy or agricultural policy that might justify
such spending decisions.
Part II of the article provides a brief historical account of corn
subsidies and related agricultural regulations. Part III examines the current
administration of federal corn subsidies; the incentives that subsidies create
for corn growers, food producers, manufacturers, and consumers; and
several salient healthcare and environmental costs these subsidies have
imposed. Part IV examines those features of our federal political landscape
that make effective legislation and regulation in this area such a formidable
challenge. Finally, this article concludes with the observation that restoring
reasonable price signals in our food system will require us to move away
from deficiency payment systems-and that getting there will require us to
confront deeper structural problems with the way agricultural legislation is
passed and implemented.
II.

A SHORT HISTORY OF AGRICULTURAL SUBSIDIES AND RELATED
LEGISLATION

The current farm payment system in the United States is only
intelligible when viewed in its historical context. The history of agricultural
bills in the United States follows a pattern of large-scale, transformative
legislation passed in response to a national emergency, followed by
decades of drift, rent-seeking, and incremental adjustments. Federal
agricultural legislation has historically been concerned with three

2012
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overarching objectives: 1) insulating grain markets from both market and
weather-related shocks; 2) protecting family farms; and 3) increasing
agricultural output. It is significant that the Farm Bill is only recently being
reexamined in light of its impact on the environment and domestic
healthcare costs. As in many areas of legislation, agricultural policy has
been characterized by "punctuated equilibrium," periods of rapid
transformation that are followed by periods of relative inactivity, 3 during
which time new stakeholders emerge who often seek, through mechanisms
described in Section IV, to protect their interests and resist transformative
legislation until another emergency forces change.4
This Part provides a brief overview of the major federal agricultural
legislation and subsidies programs, with particular attention given to the
social and political conditions that shaped these bills. It begins with an
early history of agricultural regulation and then describes the subsidy
system introduced during the New Deal and World War II. This Part
concludes with a short history of agricultural legislation since the late
1940s, when the multi-year Farm Bill emerged, and the federal response to
the 1970s Food Crisis, which gave rise to the modem subsidy system.
A. An Early History and the Recurring Themes ofAgriculturalRegulation
Since America's founding, cries to preserve small family farms have
been a regular voice in national policy debates, often even in matters
extended beyond merely agricultural concerns. The independent and selfsufficient farmer, connected to the land and informed by deep-rooted
traditions, is a persistent image of American identity and remains central to
a number of continuing ideological debates. 5 The Jeffersonian agrarian

3. See, e.g., Joseph A. Grundfest, Enron: Lessons and Implications: Punctuated
Equilibriain the Evolution of United States Securities Regulation, 8 Stan. J.L. Bus. &
Fin. 1, 1 (Autumn, 2002).

4. See generally Frank R. Baumgartner, Christian Breunig, Christoffer GreenPedersen, Bryan D. Jones, Peter B. Mortensen, Michiel Neytemans, and Stefaan
Walgrave, PunctuatedEquilibrium in Comparative Perspective. 53 AM. J. POL. Scl. 53,
3, (July 2009): 603 (discussing how punctuated equilibrium works in government
policy-making); Bryan D. Jones and Frank R. Baumgartner, From There to Here:
PunctuatedEquilibrium to the General Punctuation Thesis to a Theory of Government
Information Processing,POL'Y STUDIES J. 40, 1 (Jan. 2012) (providing an overview of
punctuated equilibrium).
5. See, e.g., William Pike, Raw Milk and the Sour State: Controlof the Milk Supply
is a Primary Step toward Government Control of the Larger Food Supply, 59 The
Freeman Ideas on Liberty 1 (Jan./Feb. 2009), available at http://www.the freeman
online.org/featured/raw-milk-and-the-sour-state/print ("One must ask if the many
citizen-farmers who valiantly fought for liberty two centuries ago could have ever

6
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republic invoked the starkly autonomous farmer, and Jefferson placed the
independent agrarian citizen at the center of his entire political ideology.
Into the nineteenth century, the image of the self-sufficient farmer helped
energize legislation such as the Homestead Act, which granted public lands
to settlers in order to increase the settlement of land outside the original
thirteen colonies. 6 Lincoln, in his final address to Congress, famously
As in the
referred to the USDA as "The People's Department." 7
Congressional response to the Great Depression, protecting family farmers
was often one explicit justification for agricultural legislation. Even as
technological innovation and commercialization transformed farming into
an industrial practice, this rhetoric has retained political currency and
continues to frame agricultural debates.9
Early agricultural legislation focused on ways that scientific and
technological advancements could increase productivity and output. The
1862 creation of the USDA 10 and the Morrill Land Grant College Act," for
instance, emphasized the adoption of new technological methods and

envisioned a "free" state in which one citizen would be legally barred from selling milk
from his cow to another citizen. Even King George III would have laughed at that
idea.").
6. DENNIS KEENEY, INST. FOR AGRIC AND TRADE POL'Y AND LONI KEMP, THE
MINNESOTA PROJECT, A NEW AGRICULTURAL POLICY FOR THE U.S. 6 (2003), available
at http://www.mnproject.org/publications/New%20Agricultural%2Policy%/o20for
%20the%20US.pdf.
7. News Release No. 0042.09, USDA, Vilsack Establishes the People's Garden
Project on Bicentennial of Lincoln's Birth: Announces goal of creating community
gardens at each USDA facility worldwide (Feb. 12, 2009), available at
http://www.usda.gov/wps/portal/usda/usdahome?contentidonly-true&contentid=2009/
02/0042.xml.
8. See U.S. Senate Comm. on Agric, Nutrition, and Forestry, Crisis and Activism:
1929-1940, S. Doc. No. 105-24, (1998), availableat http://www.access.gpo.gov/
congress/senate agriculture/prelim.html.
9. See Stanley Fishman, Protect Family Farms! Save Food Freedom!, TENDER
GRASSFED MEAT (Nov. 18, 2010), http://www.tendergrassfedmeat.com/2010/11/19/
protect-family-farms-save-food-freedom/; Thomas Richard Poole, Silly Rabbit, Farm
Subsidies Don't Help America, 31 WM. & MARY ENVTL. L. & POL'Y REV. 183 (Fall
2006).
10. National Agricultural Library, USDA, http://www.nal.usda.gov/lincolnsagricultural-legacy.
11. See e.g. Marcus Brown (Frank Stanger, ed.), The Morrill Land-Grant Act of
1862 and Foundations of the University of Kentucky, UNIVERSITY OF KENTUCKY
SPECIAL COLLECTIONS, http://www.uky.edu/Libraries/libpage.php?lweb_id=336&llib
id=13.
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sought "to support colleges of agriculture and mechanical arts."l2
Similarly, the Smith-Lever Act of 1914 formed an official partnership
between land-grant universities and the USDA, known as the National
Institute of Food and Agriculture (NIFA).13 This Act established a system
whereby land-grant universities received federal funds to invest in
agricultural education and extension work, while NIFA helped ensure those
funds were spent in accordance with USDA priorities.14 With the full
support of Congress and the USDA, technological advancements enabled
massive increases in productivity, leading to consolidation and larger farm
operations. Ironically, while public rhetoric surrounding agricultural policy
often invokes the family farmer,' 5 federal policy has proven unable to stave
off commercial farming and the decline of the family farm. 16 In fact, as
Brian Riedl of the conservative and libertarian Heritage Foundation
described in a New York Times online discussion, "[s]etting aside the
Norman Rockwell imagery, farm subsidies are America's largest corporate
welfare program."' 7
Another recurring objective of U.S. agricultural legislation has been
the need to insulate farmers and the food supply from excessive uncertainty
created by both seasonal weather fluctuations and economic instability.
During World War I, for instance, NIFA sought to address war-related farm
labor shortages by expanding the acreage used to grow wheat and
implementing new USDA production and food conservation policies.' 8
Following the war, in an effort to stabilize grain prices and prevent market

12. The Land-Grant Tradition, ASSOCIATION OF PUBLIC AND LAND-GRANT
UNIVERSITIES (2012), http://www.aplu.org/document.doc?id=780.
13. History of Extension, USDA NATIONAL INSTITUTE OF FOOD AND AGRICULTURE
(Apr. 19, 2011), http://www.csrees.usda.gov/qlinks/extension.html.
14. Id.
15. See, e.g. Chuck Hassebrook, Room for Debate, Cap the Subsidies to Big Farms,
N.Y. TIMES, Nov. 21, 2010, http://www.nytimes.com/roomfordebate/2010/11/21/dofarm-subsidies-protect-national-security/put-a-cap-on-subsides-to-big-farms.
("Many
Democrats who wrap themselves in rhetoric about saving the little guy are equally
timid when it comes to reigning in mega-farm subsidies.").
16. See Keeney, D. and L. Kemp. How to Make it Work: Required Policy
Transformations for Agroecosystem Restoration. Presented at the 89th Annual Meeting
of the Ecological Society of America, Portland, Oregon, 1-6 (August 2004).
17. Brian Riedl, Room for Debate, Who Eats Cotton Anyway?, N.Y. TIMES, Nov.
21,
2010,
http://www.nytimes.com/roomfordebate/2010/11/21/do-farm-subsidiesprotect-national-security/who-eats-cotton-anyway.
18. See History of Extension, supra note 15 ("The extension service's first big test
came during World War I, when it helped the nation meet its wartime needs by:
Increasing wheat acreage significantly, from an average of 47 million acres annually in

1913 to 74 million in 1919.").
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manipulation, Congress passed the 1922 Grain Futures Act 9 , which placed
restrictions on exchanges in grain futures by establishing a regulated
exchange and created a number of disclosure requirements. 20 This Act was
later replaced by the Commodity Exchange Act, which regulates the
exchange of broader categories of commodities options and futures without
singling out agricultural commodities. 2 1 This rationale for regulating the
agricultural sector became particularly acute during the early 1930s, when
severe droughts and a prolonged economic recession threatened to disrupt
the food supply, put hundreds of thousands of farmers out of work, and
send grain prices spiraling out of control.
Of course, these themes represent only the public justifications given
for agricultural legislation and food subsidies and ring their most accurate
when viewed alongside the large-scale legislative responses to national
emergencies that were presented by the Great Depression and the Food
Crisis of the 1970s. Behind the scenes, another set of recurrent themes
drives agricultural legislation, and those themes have had more to do with
the needs and interests of incumbent industry groups and influential
agricultural business lobbies. The remainder of this Part describes the
major historical events that defined agricultural policy and the resultant
legislation. The mechanisms and pressure points through which lobbyists
and interest groups came to exert the influence they did is taken up more
fully in Part IV below.
B. AgriculturalPolicy through the Depression,the New Deal, and World
War II
The first large-scale direct subsidies were established as a response to
unstable economic conditions in the agricultural sector caused by the Great
Depression and the 1930s Dust Bowl. These payment programs were
meant to provide welfare-like support to farmers and to prevent food prices
from entering a deflationary spiral.2 2 Farmers were among those hardest hit

19. See The Grain Futures Act, 7 U.S.C. § 1 (2010). The Act when originally
passed in 1922 was entitled "Commodity Exchange Act" but the title was amended in
1936 to "The Grain Futures Act." Id.
20. See History of the CFTC: US Futures Trading and Regulation Before the
U.S. COMMODITIES AND FUTURES TRADING COMM'N,
Creation of the CFTC,
Investopedia
http://www.cftc.gov/About/HistoryoftheCFTC/historyprecftc.html;
Financial Dictionary: Grain Futures Act
of
1922,
ANSWERS.COM,
http://www.answers.com/topic/grain-futures-act-of- 1922.
2 1. Id.
22. See CYNTHIA CLARK NORTHRUP, THE AMERICAN ECONOMY: A HISTORICAL
ENCYCLOPEDIA 231 (2003) (describing the AAA as a "[g]overnment limitation on
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by the depression, and at the time, over 20% of the American workforce
23
was engaged in agricultural employment. 2 Under President Hoover,
Congress passed the Agriculture Marketing Act of 1929 and established the
Federal Farm Board, which was authorized to lend to farmers and to
purchase surplus crops in order to stabilize prices.24 Despite entrusting the
Federal Farm Board with a $500 million dollar fund to stabilize prices and
increase lending to the agricultural sector, this bill was unable to stop crop
prices from falling. 25
As crop prices continued to fall though the early 1930s, farmers grew
additional crops to compensate for lost earnings, which led to further
surpluses and drove the price of crops lower still. Congress reacted by
passing two major agricultural bills as part of President Franklin Delano
Roosevelt's broader New Deal efforts to stabilize markets and stop this
downward price cycle.26 The Commodity Credit Corporation (CCC) was
created in 193327 and authorized to buy, sell, lend, and make payments in
order "to stabilize, support, and protect farm income and prices."28
Congress also passed the Agricultural Adjustment Act of 1933,29 which
created the Agricultural Adjustment Administration (AAA) 30 and

agricultural production to raise price per unit and a primary policy tool designed to
stabilize agricultural commodity prices and thus farm income and closures.").
23. See Carolyn Dimitri, Anne Effland, and Neilson Conklin, The 20th Century
Transformation of U.S. Agriculture and Farm Policy, USDA ERS, ELECTRONIC
INFORMATION BULLETIN NUMBER 3 (June 2005), http://www.ers.usda.gov/publications
/ElB3/eib3.pdf.
24. See generally R. B. Heflebower, Price Stabilizationunder the FarmBoard, 12 J.
Farm Econ. 595 (Oct. 1930).
25. See Chapter 4: Crisis and Activism: 1929-1940, The United States Senate
Committee on Agriculture, Nutrition, and Forestry 1825 - 1998, Y 1.1/3:105-24, (Dec.
31, 1998), availableat http://www.gpo.gov/fdsys/pkg/GPO-CDOC- 105sdoc24/html/
ch4.html.
26. See History of USDA's Farm Service Agency, USDA FARM SERVICE AGENCY
(Jan. 9, 2008), http://www.fsa.usda.gov/FSA/webapp?area=about&subject-landing&
topic=ham-ah.
27. About the Commodity Credit Corporation,USDA FARM SERVICE AGENCY (Aug.
20, 2008), http://www.apfo.usda.gov/FSA/webapp?area=about&subject-landing
&topic=sao-cc.
28. See S. REP. No. 111-221 (2009-2010); see also Commodity Credit Corporation
(CCC) Charter Act of 1948, Pub. L. No. 80-806 (1948).
29. Agricultural Adjustment Act of 1933, Pub. L. No. 73-10, 48 Stat. 31 (1933)
(originally cited as ch.25, 48 Stat. 31). AgriculturalAdjustment Administration (AAA),
ENCYLOPEDIA BRITANNICA, http://www.britannica.com/EBchecked/topic/9551/
Agricultural-Adjustment-Administration-AAA (last visited Jun. 18, 2012).
30. AgricultrualAdjustment Administration, supra note 29.
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established subsidies for farmers who left their land fallow. 3 1 These
subsidies were designed to reduce crop surpluses and were paid for by
taxing companies that processed agricultural goods. 32 The 1933 Act also
created a system of land allotments, which, in conjunction with the 1935
Soil Conservation and Domestic Allotment Act, worked to prevent overfarming and to avoid crop surpluses. 3 The Supreme Court in 1936,
however, intervened and held that the taxation and redistribution scheme in
the Agricultural Adjustment Act was a usurpation of state powers in
violation of the Tenth Amendment. 34
Agricultural problems persisted, and public support mounted for some
Following Franklin Delano
type of agricultural support system.
Roosevelt's 1937 court-packing plan and the famous "switch in time that
saved nine,",3 the Supreme Court began backing away from its opposition
to New Deal legislation. 6 In 1938, Congress successfully passed the
Agricultural Adjustment Act of 1938,37 which instituted the farm subsidy
policies first introduced in the 1933 legislation and opened the way for
subsequent Farm Bills. The 1933 legislation provided mandatory price
supports for corn, cotton, and wheat that would guarantee a baseline level
of production and keep supply levels in alignment with market demand.
The government accomplished this by making sure the price of a
commodity never deviated too far from its parity price relative to farmers'
expenses.39 In order to keep the price and supply levels at desired level, the
AAA was authorized under the 1938 Act to extend loans to farmers to grow
additional staple commodities, such as corn, during good years, which were
stored by the government and could then be released when yields were
31. History of Agricultural Price-Support and Adjustment Programs, 1933-84:
Background for 1985 Farm Legislation, USDA ECONOMIC RESEARCH SERVICE,
1984),
485
(Dec.
NUMBER
BULLETIN
INFORMATION
AGRICULTURE
History of
[hereinafter
http://www.ers.usda.gov/Publications/aib485/aib485.pdf
AgriculturaPrice-SupportandAdjustment Programs].
32. See AgriculturalAdjustment Administration (AAA), supra note 29.
33. See History ofAgricultural Price-Supportand Adjustment Programs,supra note
31, at 11.
34. See United States v. Butler, 297 U.S. 1, 68 (1936).
35. Daniel Ho and Kevin Quinn, Did a Switch in Time Save Nine?, CELS 2009 4th
available at
Studies Paper,
Legal
Empirical
on
Conference
Annual
http://www.law.yale.edu/documents/pdf/LEO/Ho.Quinn.Paper.pdf.
36. See generally id. (discussing the conflict between FDR and the Supreme Court
and how the Court shifted).
37. Agricultural Adjustment Act of 1938.
38. History ofAgriculturalPrice-Supportand Adjustment Programs, supra note 31
at iv, 4.
39. See id. at 3-4 (explaining how parity prices were calculated).
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low. 40 The 1938 Agricultural Adjustment Act remains part of the
permanent background law for commodity programs and farm income
supports, and would revert into effect if at any time a superseding bill is not
in effect. 4 1 Although it has since been superseded by subsequent
legislation, the 1938 Act continues to cast its shadow over the
administration of subsidies to the present.
C. The Rise of the Multi-year Omnibus Farm Bill
Farm policy in the post-war years focused on mitigating the harms of
rising rural poverty while trying to stop overproduction in the agricultural
sector that widespread poverty encouraged.4 2 These goals were achieved
through a combination of direct assistance programs, subsidies for farmers
who agreed to take land out of production, and by making credit more
readily available.43 The decades following World War II, however, were
characterized by the consolidation of smaller farms into larger, more
industrial operations,44 a fact that helps explain the origin of more
concentrated lobbying interests that emerged during this time. The other
major change in agricultural policy seen during the post-war period was the
multi-year Farm Bill, a policy that was meant to provide policy-makers
with opportunities to make regular, comprehensive changes to food and
agricultural policy, 45 but instead provided more frequent intervals for
lobbyists to influence the legislation.
The Agricultural Act of 1949,46 in amended form, is known as the
permanent legislation, and like the 1938 Act and the 1948 Commodity
Credit Corporation Charter Act (CCCCA), remains part of the background

40. See G. V. L. PERKINS, CRISIS IN AGRICULTURE, 190 (1969). See also
Agricultural
Adjustment
Administration,
INFO
PLEASE
(2007),
http://www.infoplease.com/ce6/history/AO802770.html.
41. See JIM MONKE, CONG. RESEARCH SERV., RS21999, FARM COMMODITY
available
at
FARM
BILL
(2007),
PROGRAMS
AND
THE
2007
http://www.policyarchive.org/handle/10207/bitstreams/18789.pdf.
42. See Timeline of Farming in the U.S., American Experience, PBS, (1999),
http://www.pbs.org/wgbh/amex/trouble/timeline/index_3.html.
43. See id.
44. See id.
45. See RENIEE JOHNSON AND JIM MONKE, CONG. RESEARCH SERV. RS 22131, WHAT
ISTHE FARM BILL? (2010), available at http://www.nationalaglawcenter.org/assets/crs
/RS22131.pdf.
46. History of AgriculturalPrice-Support and Adjustment Programs, supra note 31
at iv. See also Agricultural Act of 1948, Pub.L. 80-897 (1948) and Agricultural Act of
1949, Pub.L. 89-349 (1949).
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agricultural law to the present day.47 The 1949 Act provided legal
authorization to the CCC to reallocate surplus foods, including corn and
other staples, to school lunch programs, poor Americans, and
internationally to friendly nations as development aid. 4 8 The CCC was
given corporate charter in 1948 and was authorized under the 1949 Act to
administer the USDA's farm price and income support commodity
programs and agricultural subsidies.49
Beginning in 1965, Congressional agricultural legislation took the
form of multi-year (usually five-year) omnibus Farm Bills that touched on
nearly every aspect of food and agricultural policy in the country.5 0 A
report by the Congressional Research Service gives the following
explanation for its development:
Although many [food and agricultural] policies can be and
sometimes are modified through freestanding authorizing
legislation or as part of other laws, the omnibus, multi-year
farm bill provides a predictable opportunity for
policymakers to address agricultural and food issues more
comprehensively.... The omnibus nature of the bill can
create broad coalitions of support among sometimes
conflicting interests for policies that individually might not
51
survive the legislative process.
The Food and Agriculture Act of 1965 was the first such multi-year farm
legislation and contained a combination of federal commodity and farm-

47. See C. Edwin Young and Paul C. Westcott, The 1996 U.S. Farm Act Increases
Market Orientation, USDA ECONOMIC RESEARCH SERVICE FN1 (1996), available at
http://www.ers.usda.gov/publications/aib726/.
48. See Agricultural Act of 1949, 7 U.S.C. 143 1(a)-(b) (2010).
49. About the Commodity Credit Corporation, USDA FARM SERVICE AGENCY,
(Aug. 20, 2008), http://www.apfo.usda.gov/FSA/webapp?area=about&subject=landing
&topic=sao-cc.
50. According to the House Committee on Agriculture: The U.S. farm bill is the
primary agricultural and food policy tool of the federal government. The multi-year,
comprehensive omnibus bill contains federal commodity and farm support policies, as
well as other farm-related provisions. It usually amends some and suspends provisions
of permanent law, reauthorizes, amends, or repeals provisions of preceding temporary

agricultural acts, and puts forth new policy provisions for a limited time into the
future. . . . Nine bills between 1965 and 2002 are generally agreed to be farm bills; the
2008 farm bill, the Food, Conservation, and Energy Act of 2008, is the tenth.
Farm Bill, House COMMITTEE ON AGRICULTURE, http://agriculture.house.gov/single
pages.aspx?NewslD=1227&LSBID=1271 (last visited April 5, 2011).
51. JOHNSON AND MONKE, supra note 45.
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support policies. 5 2
The 1965 Act established mandatory acreage
allotments, planting restrictions, marketing quotas, and payment and
diversion programs for a number of agricultural products.5 ' These
provisions were effective for only a limited number of years or until
another comprehensive Farm Bill renewed them. As the first omnibus
multi-year Farm Bill, the 1965 Act continues to serve as Congress' basic
template for farm policy. According to a Congressional Research Service
Report, the Farm Bill "include[s] titles on commodity programs, trade,
rural development, farm credit, conservation, agricultural research, food
and nutrition programs, marketing, etc." 5 4
The Agricultural Act 1970 was the next of many multi-year Farm
Bills.5 ' The 1970 Act relied on parity pricing, along with a farmland setaside program and market certificates that were redeemable for preThe 1970 Act
specified amounts of CCC-owned commodities. 56
additionally made several more restrictive aspects of the 1965, such as
acreage allotments and marketing quotas, open to voluntary participation

by farmers and for the first time imposed caps on payments to any single
agricultural producer.5 7 Because farming costs had been steadily increasing,
smaller farms continued to be consolidated into larger ones, and in order to
continue farming competitively, farmers at all levels needed greater access
to credit. 8 A new Farm Credit System was created in 1971 by the federal
Farm Credit Act, which paved the way for some of the controlled marketorientation and the deregulation of many previously subsidized nonagricultural goods that took place during the Nixon Administration.

52. See Food and Agricultural Act of 1965, Pub. L. No. 89-321, 79 Stat. 1187
(1965), available at http://www.nationalaglawcenter.org/assets/farmbills/1965.pdf.
53. See id.
54. JASPER WOMACH, CONG. RESEARCH SERV. RS 97-905, AGRICULTURE: A
GLOSSARY OF TERMS, PROGRAMS, AND LAWS (2005), availableat http://www.cnie.org/
NLE/CRSreports/05jun/97-905.pdf.
55. See Agricultural Act of 1970, Pub. L. No. 91-524, 84 Stat. 1358 (1970).
56. James A. Langley, Robert D. Reinsel, John A. Craven, James A. Zellner, and
Frederick J. Nelson, Commodity Price and Income Support Policies in Perspective,
USDA AGRICULTURAL ECONOMIC REPORT NO. AER530, 191 (July 1985), available at
http://www.ers.usda.gov/publications/aer530/aer530h.pdf.

57.

Annual payments were limited to $55,000 per producer per crop. The

Agricultural Act of 1970, P.L. 91-524 (1970); see also FARM
LEGISLATION: CHRONOLOGY, 1933-98 (Geoffrey S. Becker, ed.) (1999).
58.
59.

COMMODITY

See Timeline ofFarmingin the U.S., American Experience, supra note 42.
See id.
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D. The Food Crisis of the 1970s and the Farm Bill Subsidy Spigot

By the late 1970s, concerted industry lobbying efforts found a
sympathetic ear in the Nixon administration and succeeded in bringing
about a controlled process of market orientation and selective
deregulation.6 0 As described below, a number of programs were instituted
to provide agricultural producers with cheaper access to credit, a policy
which tended to favor even more consolidation. Other reforms included
the relaxation of acreage requirements and other policies that gave farmers
greater flexibility over what to grow. One notable form of deregulation
that did not take place, however, was the elimination of agricultural
subsidies. Instead, as a response to the food crisis of the early 1970s, a new
system of price guarantees was put in place to ensure adequate supply.
Once those subsidies had been implemented, interest groups worked
diligently to ensure that, whatever other market-oriented policies were
passed, these subsidies were not discontinued. As Michael Pollan wrote for
the NEW YORK TIMES MAGAZINE, "[t]he shift from an agricultural-support

system designed to discourage overproduction to one that encourages it
dates to the early 1970's."61
The 1973 Agriculture and Consumer Protection Act was a
transformative bill that authorized subsidies in response to a global food
crisis marked by a severe worldwide decline in production.62 The 1973 Act
created several rural development and conservation programs; authorized
disaster response; amended the food stamp program; and, most notably,
initiated the system of target prices and deficiency payments.63 This bill
represents perhaps the most significant shift in American farm policy since
the Great Depression.
60. See Tom Philpott, The story behind the corn industry's cloying ad blitz, GRIST
(Oct. 18, 2008), available at http://grist.org/food/the-bitter-with-the-sweet/.
61. Michael Pollan, The Way We Live Now: The (Agri)CulturalContradictionsof
Obesity, NEW YORK TIMES MAGAZINE, Oct. 12, 2003, availableat http://michael
pollan.com/articles-archive/the-way-we-live-now-the-agricultural-contradictions-ofobesity/.

62. See Richard Nixon, 231 - Statement on Signing the Agriculture and Consumer
ProtectionAct of 1973, THE AMERICAN PRESIDENCY PROJECT, http://www.presidency.
ucsb.edu/ws/index.php?pid=3932#ixzzlsGLCVxwv (last visited June 18, 2012).
63. See Agriculture and Consumer Protection Act of 1973, P.L. 93-86 (1973).
64. Charlene C. Kwan, Fixing the Farm Bill: Using the "PermanentProvisions" in
AgriculturalLaw to Achieve WTO Compliance, 36 B.C. ENVTL. AFF. L. REV. 571, 598
(2009) ("In a complete reversal of policy, post-1973 farm policies sought to 'giv[e]
farmers incentive to produce as much as possible."') (citing Tom Philpott, Food First:

Institute for Food and Development Policy, The 2007 Farm-and Food-Bill,
BACKGROUNDER, Fall 2006, at 1, 3).
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Agricultural business had been lobbying for targeted deregulation for
decades, and President Nixon's Secretary of Agriculture, Earl Butz, took up
this cause within the administration, arguing that overproduction and a
resultant drop in the price of commodity grains would increase exports and
facilitate the production of ethanol and synthetic sweeteners. 65 In the wake
of the failed Russian Wheat Deal and the World Food Crisis of the early
1970s, Secretary Butz advocated for the elimination of support systems and
took the position that the problems associated with food surpluses could
best be reduced through free trade. 6 With rejoinders to farmers to "get big
or get out" and to grow corn "fencerow to fencerow," Butz helped usher in
Butz dismantled supply
a new era of agricultural production. 67
management policies and sold off government storage bins and food
Even before the Food Crisis, he had overseen the passage of
reserves.
The 1972 Rural Development Act, which cut financial assistance to rural
communities and discontinued subsidies for a number of non-agricultural
products. 69 But rather than subjecting the agricultural sector to market
forces as his public comments proposed, Butz oversaw the implementation
of a new set of industry-favorable market regulations, the system of target
prices and deficiency payments,70 payments that commodity producers
would receive anytime the market price fell below the Congressionally
specified target price.7 ' As described in Part III, deficiency payments
continue to characterize the administration of subsidies for corn and other
covered commodities and remain a central component of subsequent
farming legislation.72
The next such omnibus Farm Bill, the Food and Agriculture Act of
1977," increased price and income supports for farmers, set acreage
allotments, and created the two-tier pricing support system, which paid

65. The FactsBehind King Corn, THE NATIONAL FAMILY FARM COALITION (NFFC),
http://www.nffc.net/Leam/Fact%20Sheets/King%2OCorn%2OFact%20Sheet.pdf.
66. See id.
67. See Farm Boom of the 1970s, Farming: 1970s to Today, WESSELS LIVING
HISTORY FARM, http://www.1ivinghistoryfarm.org/farminginthe70s/money_02.html.
68. The FactsBehind Kind Corn, supra note 65.
69. See Timeline ofFarming in the U.S., American Experience, supra note 42.
70. See Farm Boom of the 1970s, Farming: 1970s to Today, supra note 67.
71. See Deficiency Payment, BUSINESS DICTIONARY, http://www.business

dictionary.com/definition/deficiency-payment.html (last visited June 18, 2012).
See 2008 Farm Bill Side-by-Side: Title 1: Commodity Programs, USDA
11, 2008), http://www.ers.usda.gov/FarmBill/
2008/Titles/Titlelcommodities.htm#direct [hereinafter 2008 Farm Bill Side-by-Side].
73. Food and Agricultural Act of 1977, Pub. L. No. 95-113, 91 Stat. 913 (1977).
72.

ECONOMIC RESEARCH SERVICE (Dec.

16

JOURNAL OF FOOD LAW & POLICY

VOL. 8

farmers different prices for amounts grown in excess of quota amounts.74
The allotment and two-tiered support system were intended to keep the
market supply in commodities stable by simultaneously encouraging
farmers to comply and to use allotted acreage for the crops specified by the
government. The bill was followed in 1981 by the Agriculture and Food
Act,'7 which set four-year target prices for a number of commodities and
established marketing quotas."7 6 The quota, allotment, and price-setting
provisions of these bills support the proposition that Congress was using
subsidies to control price fluctuations and ensure a stable food supply. The
caps that were first introduced in the 1970 Act indicate that larger industrial
farmers were benefiting from the subsidy programs and that subsidy
programs had expanded beyond the welfare rationale that motivated the
original depression-era legislation.
The next of these multi-year omnibus Farm Bills, the Food Security
Act of 1985,77 served to reduce commodity prices and income supports for
farmers.78 Amendments to the 1985 Act79 changed acreage-based subsidy
calculations and gave USDA discretion to require cross-compliance for
feed grains rather than mandating them.80 Subsequent amendments in the
1986 and 1987 budget reconciliation bills8 1 required advance deficiency
payments to be made to producers at a minimum of 40% for wheat and
feed 82 and set annual deficiency payment limitations at $50,000 per person
per crop. 83 The Food, Agriculture, Conservation, and Trade (FACT) Act of
199084 largely kept in place the existing subsidy delivery systems but
introduced several modest reform provisions that were intended to increase

74. See WOMACH, supra note 54, at 113; History of AgriculturalPrice-Supportand
Adjustment Programs, 1933-84: Backgroundfor 1985 Farm Legislation, supra note
31, at 31-32.
75. Agriculture and Food Act of 1981, Pub. L. No. 97-98, 95 Stat. 1213 (1981).
76. See WOMACH, supra note 54, at 13
77. Food Security Act of 1985, Pub. L. No. 99-198, 99 Stat. 1354 (1985).
78. See generally id
79. Technical Corrections to Food Security Act of 1985 Amendments, P.L. 99-253
(1985); Food Security Improvements Act of 1986, P.L. 99-260 (1986).
80. Id
81. Omnibus Budget Reconciliation Act of 1986, P.L. 99-509, (1986); Omnibus
Budget Reconciliation Act of 1987, P.L. 100-203, (1987).
82. CAROL CANADA AND JASPER WOMACH, AGRICULTURE: A GLOSSARY OF TERMS,
PROGRAMS, LAWS AND WEBSITES 90 (2000).
83. Id. at 91; See also Omnibus Budget Reconciliation Act of 1986; Appropriations
Bill, P.L. 99-591 (1987).
84. Food, Agriculture, Conservation, and Trade Act of 1990, Pub. L. No. 101-624;
104 Stat. 3359 (1990).
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It did so by setting
market-orientation and reduce subsidy-dependence.
target prices at 1990 levels and by giving farmers greater flexibility in
The 1993 Omnibus Budget
choosing what they would grow. 8 6
Reallocation Act (OBRA)8 7 continued this topical approach to improving
market orientation by eliminating USDA's role in determining whether
land must be set aside for conservation or for commodity crops such as
corn, by reducing payments based on acreage.
In 1996, Congress passed the omnibus Federal Agriculture
Improvement and Reform Act (FAIR). 89 The bill was touted as a move to
simplify direct payment systems, alter the delivery of subsidies and loan
payments, and delink support payments from the market price of
commodities, replacing those payments with a fixed income payment tied
to acreage.90 The bill additionally modified stockholding, export subsidies,
and food aid programs. 91 According to the United Nations Food and
Agriculture Organization, "[o]n the whole, the FAIR Act reinforces
market-oriented policies, which had been initiated in 1985 and seeks to
reduce government intervention." 9 2 However, the attempt to overhaul the
deficiency payment system proved rather lackluster. Although the 1996
FAIR Act technically eliminated deficiency payments and replaced them
with production flexibility contract payments, the Farm Security and Rural
Investment Act of 200293 reinstituted deficiency payments as counter-

85. See SUSAN L. POLLACK AND LORI LYNCH, USDA ECON. RESEARCH SERV.,
BULLETIN No. 624, PROVISIONS OF THE FOOD, AGRICULTURE, CONSERVATION, AND
TRADE ACT of 1990, 1 (1991), available at http://www.ers.usda.gov/publications/aib
624/aib624.pdf.
86. See id. at vii.
87. Omnibus Reconciliation Act of 1993, Pub. L. No. 103-66, 107 Stat. 312 (1993).
88. See id. at Subtitle C-Agricultural Trade, Sec. 1301-02.
89. Federal Agriculture Improvement and Reform Act of 1996, Pub. L.No. 104-127,
110 Stat. 888 (1996).
90. See FREDERICK J. NELSON AND LYLE P. SCHERTZ, USDA ECON. RESEARCH
SERV., AIB-729, PROVISIONS OF THE FEDERAL AGRICULTURE IMPROVEMENT AND
REFORM ACT OF 1996, available at http://www.ers.usda.gov/publications/aib729/
aib729a.pdf; The review of the 1996 farm legislation in the United States, FOOD AND
AGRICULTURE ORGANIZATION OF THE UNITED NATIONS, http://www.fao.org/docrep/
w8488e/w8488e04.htm. See generally Farm and Commodity Policy: Glossary, USDA
ECONOMIC RESEARCH SERVICE, http://www.ers.usda.gov/briefing/farmpolicy/
glossary.htm (last visited June 18, 2012) (describing elements of the FAIR Act and
providing definitions of general applicability to Farm Bills).
91. See The review of the 1996farm legislationin the United States, supra note 90.
92. See id.
93. Farm Security and Rural Investment Act of 2002, Pub. L. No. 107-171, 116 Stat.
134 (2002).
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cyclical payments with somewhat different payment calculations. 4 The
move to end deficiency payments was in fact even more half-hearted and
short-lived than the preceding sentences suggest. Even during the short
period between 1996 and 2002, the system that replaced the target-based
deficiency model actually awarded subsidies on a per acre basis dependent
on previous deficiency payment receipts-in effect pegging payments to
the standard Congress was purportedly moving away from. 95 Farms
receiving large payments under the deficiency payment system continued
to receive "transition" per-acreage Production Flexibility Contracts (PFCs),
which were decoupled from market supply determinations but which
remained linked to amounts received under the deficiency payment
system. As researchers at the libertarian Cato Institute noted, "although
the new PFC subsidy payments are formally independent of production,
they still encourage oversupply." 97 This transition hardly had time to begin
before Congress intervened again. As market prices began falling in 1998,
Congress responded with a number of emergency spending bills providing
money to farmers, despite indications two years earlier that it would end
such payments. 98 This short-lived attempt at scaling back agricultural
subsidies, predictably, did little to alter the incentives created under the
prior deficiency and target payment systems. In reality, as the Office of
Budget Management (OMB) predicted and the USDA ERS has since
documented, agricultural subsidy payments continued to rise over that
period. 99
The failed 1996 attempt at transitioning away from deficiency
payments seemed to discourage Congress from following through with its
deregulatory push. In 2002, the latest omnibus Farm Bill, the Farm
Security and Rural Investment Act of 2002,100 reintroduced a system of
deficiency payments similar to those eliminated in 1996, this time under
the name counter-cyclical payments (CCPs) which paid farmers the

94. See WOMACH, supra note 54, at 99.
95. See Mary Burfisher and Jeffrey Hopkins, Farm Payments: Decoupled Payments
Increase Households' Well-Being, Not Production, USDA ECONOMIC RESEARCH
SERVICE: AMBER WAVES (Feb. 2003), http://www.ers.usda.gov/AmberWaves/Feb03/
Features/FarmPayments.htm.
96. See Chris Edwards and Tad DeHaven, Farm Subsidies at Record Levels As
Congress Considers New Farm Bill, CATO INSTITUTE 4 (Oct. 18, 2001),
http://www.cato.org/pubs/briefs/bp70.pdf.
97. Id. at 5.
98. See id. at 2.
99. See id. at 2-3.
100. Farm Security and Rural Investment Act of 2002, Pub. L. No. 107-171, 116 Stat.
134 (2002).
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difference whenever the market price for a commodity fell below a
Congressionally specified target price.o Although the 2002 Farm Bill
faced significant opposition from both Democrats and Republicans in the
Senate, the final version of the bill did succeed in implementing lower caps
on the total combined subsidies paid to individual farmers at $275,000, half
the previous limit. 10 2
The most recent Farm Bill was the Food, Conservation, and Energy
Act of 2008.10' The final 2008 Farm Bill kept in effect most of the subsidy
programs in the 2002 Farm Bill,'1 notwithstanding the record profits that
The 2008 Act adjusted eligibility
farmers had been earning.' 05
requirements and crop insurance programs,106 and retained provisions that
continued to provide direct payments and counter-cyclical payments at
precisely the same rates as the 2002 Farm Bill did between 2004 and
2007.107 Its passage was somewhat controversial and reveals the shifting
political considerations now bearing on the continuation of U.S.
commodity subsidies. The European Union, joined by Brazil, Argentina,
Canada, and others, filed a complaint with the World Trade Organization
against the United States asking for U.S. agricultural subsidies to be
discontinued because of their distortive effects on international markets. 08
George W. Bush attempted to veto the bill, citing the same concerns listed
in the complaint and noting that it deviated from free-market principles, but
he was unable to move the Senate off of its support for the existing subsidy
programs.109

101. See Gerald E. Plato, David W. Skully, and D. Demcey Johnson, Valuing
Counter-Cyclical Payments: Implications for Producer Risk Management and
Program Administration, USDA
ECONOMIC
RESEARCH
SERVICE
ERR-39,
http://www.ers.usda.gov/publications/err39/err39a.pdf.
102. See Elizabeth Becker, Senate Passes $44.9 Billion FarmBill Limiting Subsidies,
N.Y. TIMES, Feb. 14, 2002, availableat http://www.nytimes.com/2002/02/14/us/senate
-passes-44.9-billion-farm-bill-limiting-subsidies.html?pagewanted=all&src=pm.

103. Food, Conservation, and Energy Act of 2008, Pub.L. 110-234, 122 Stat. 923
(2008).
104. See 2008 Farm Bill Side-by-Side, supra note 72.

105.

See David M. Herszenhorn, Tentative Deal Reached in Congress on Farm Bill,

N.Y. TIMES, Apr. 26, 2008, available at http://www.nytimes.com/2008/04/26/
washington/26farm.html.
106. See 2008 Farm Bill Side-by-Side, supra note 72.
107. See id.
108. See EU joins WTO complaint against U.S. corn subsidies, INTERNATIONAL
HERALD TRIBUNE, Jan. 29, 2007, availableat http://www.nytimes.com/2007/01/22/
business/worldbusiness/22iht-wto.4296092.html.
109. See Alan Bjerga, Senate Approves Farm Bill Over Bush Veto Threat,
BLOOMBERG Dec. 14, 2007, available at http://www.bloomberg.com/apps/news?pid=
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THE INCENTIVE ARCHITECTURE OF THE CORN SUBSIDY

Agricultural subsidies were a sensible policy response to the deflation
that threatened American grain prices in the early 1930s and to address the
food shortages of the early 1970s. The legislative response to these two
crises was not to provide short-term cash injections, but to stabilize food
production by completely altering the market pressures confronting corn
farmers and other grain producers. The subsidies in the Farm Bill,
however, gave rise to incentives that had little relationship to actual market
demand, and furthermore, were not tailored properly to address only the
issue of maintaining a stable food supply. Because of agriculture's
relationship to other sectors of the economy, agricultural legislation has
impacted far more than the stability of agricultural prices.
Corn growers received over $56 billion in federal subsidies between
1995 and 2006, and it is expected that subsidies to corn growers may soon
exceed $10 billion per year.110 This direct outlay from the U.S. tax base is
only the beginning. To understand the full array of costs associated with
this legislation, corn subsidies cannot be viewed simply as recurring
payments from the federal treasury to farmers. Farm Bill subsidies
represent a much more comprehensive reconfiguration of incentives: they
are a game-changing event that produces systemic consequences far
beyond the markets in corn and commodity foods. The Farm Bill "sets the
rules for the American food system-indeed to a considerable extent for
the world's food system.""]
This Part seeks to examine the mechanisms through which the corn
subsidy provisions of the Farm Bill impact institutions and market
structures beyond the market in commodity corn. Section A provides an
account of the deficiency payments, direct payments, and non-recourse
loans that deliver agricultural subsidies. Section B describes the effect of
these subsidies on the relative cost of other foods and explores the impact
of subsidies on meat production and other secondary corn products, such as
Section C
those containing corn-derived high-fructose corn syrup.
examines the healthcare expenses and increased costs, particularly those
related to the rising incidence of obesity and diabetes that are attributable to

In response to Bush's veto threat and
newsarchive&sid=aWIfSjtJmPgE.
notwithstanding pressure from the international community, the Senate voted 79-14 to
retain the subsidy provisions at issue. See id
110. Brandon Keim, Fast Food: Just Another Name for Corn, WIRED MAGAZINE,
Nov. 10, 2008, available at http://www.wired.com/wiredscience/2008/1 1/fast-foodanoth/.
111. See Pollan, supra note 2.
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overconsumption of corn-based food products and corn-fed animal
products. Section D looks at the environmental costs associated with
excessive corn production, and Section E considers the effect of U.S. corn
subsidies on global food prices and on international labor markets.
A. Deficiency Payments, Guarantees,and a Glut of Corn
As the U.S. House Committee on Agriculture describes it, "[t]he U.S.
farm bill is the primary agricultural and food policy tool of the federal
government."1 2 Corn subsidies affect the price of nearly everything in the
American food supply. This Section begins with a description of the
current administration of corn subsidies and how they affect prices, with
specific emphasis given to the use of deficiency payments in recent Farm
Bill legislation. Beyond subsidies' immediate effects on the price of com
and other commodity grains, this Section attempts to distinguish two
separate, but related processes through which subsidies lead to market
distortions throughout our food system. First, corn subsidies directly
reduce the manufacturing costs of all corn-containing products (an almost
endless list of products that contain refined sugars, corn syrup, corn starch,
coloring, etc.) and the costs of corn-fed animal products. This in turn
reduces consumer prices for these same products. Second, the relative
price of nonsubsidized (and often healthier) alternatives to these products is
The resulting reduced market share for
made artificially high.
nonsubsidized alternatives translates into fewer market participants, further
exacerbating the less-than-optimal levels of competition that could be
making healthier or higher-welfare alternative foods more available.
It is worth exploring more in-depth how the payment system
contemplated in the Farm Bill legislation operates. There are three systems
for agricultural support: 1) deficiency or counter-cyclical payments; 2)
direct payments; and 3) non-recourse marketing loans. These three support
systems, and their interaction, produce a drastic change from the incentives
associated with traditional understandings of supply and demand. The
following summary of the first of these, deficiency payments, excerpted
from Jasper Womach's CRS Report for Congress, is a useful starting point:
The crop-specific deficiency payment rate was based on
the difference between the legislatively set target price and
the lower national average market price during a specified

112. 2008 Farm Bill, HOUSE COMMITTEE ON AGRICULTURE, http://agriculture.house.
gov/singlepages.aspx?NewslD=1387&LSBID=23&RBSUSDA=T (last visited Apr. 3,
2011).
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time. The total payment was equal to the payment rate,
multiplied by a farm's eligible payment acreage and the
program payment yield established for the particular farm.
In the latter years of the program, farmers could receive up
to one-half of their projected deficiency payments at
program signup. If actual deficiency payments, which
were determined after the crop year, were less than
advance deficiency payments, the fanner was required to
reimburse the government for the difference.' 13
Congress, in other words, will compensate farmers for the difference
anytime the price falls below the legislative target. Although Congress
nominally eliminated the deficiency payment program with the 1996
legislation,'l 4 the counter-cyclical payments (CCPs) reintroduced in 2002
operate in essentially the same way, by paying farmers the difference when
the market price for a commodity falls below the target price.ns
Secondly, and without regard to annual fluctuations in price or yield,
direct payments of a fixed amount are available to commodity producers on
a per-bushel basis." 6 Direct payments are available regardless of whether
the market price is above or below the CCP target." 7 If the market price is
below the CCP target, the farmer will receive the difference between the
market price and the target, in addition to the legislatively determined
direct payment amount."'8 Under the 2002 Farm Bill, for example, farmers
were guaranteed $2.60 from 2002-03 and $2.63 from 2004-2007 per
bushel of corn under the deficiency payment system, on top of which they
would receive an additional direct payments of 28 cents per bushel.' 19 If
the market price in fact rose above the Congressionally created floor,
Congress would continue to pay direct subsidies at the rate of 28 cents per
bushel.120 The 2008 Farm Bill keeps the $2.63 target and the 28-cent direct
payment through the end of calendar year 2012.121

113. WOMACH, supra note 54, at 73.
114. Federal Agriculture Improvement and Reform Act of 1996, P.L. 104-127,
(1996); see also WOMACH, supra note 54, at 73.
115. See, e.g., WOMACH, supra note 54, at 73.
116. 2008 Farm Bill Side-by-Side, supra note 72.
117. Id
118. Id.
119. Id See also The 2002 FarmBill: Title I Commodity Programs,USDA (May 22,
2002), http://www.ers.usda.gov.
120. 2008 Farm Bill Side-by-Side, supra note 72.
121. Id
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According to accepted economic models of supply and demand, an
increase in the supply of corn would drive prices down. Production,
accordingly, should only continue up to the point that the market price is
larger than the cost of production. That is, farmers would stop growing
corn if they were losing money on it. The problem is that the deficiencypayments-plus-guarantee system of the recent Farm Bill makes sure that
can never happen. The price supports described here have eliminated these
market forces completely. By providing payments above the market value,
no matter what price the market reaches, the government over-stimulates
production, which further suppresses the market price while doing nothing
to reduce the availability of government price supports. The result is a
feedback loop without any signs of slowing down. Congress pays corn
growers no matter how many bushels they churn out; the incentive is to
always grow more, irrespective of market forces. As Laurence Lessig
observed in his TED lecture, Citizens. The Need and the Requirements,
"[s]ome economists estimate that the cost of growing corn is actually
negative. You get paid to grow corn." 22 This is not a functioning market.
The principles of supply and demand do not operate here. By offering to
extend payments whether prices rise or fall, Congress has literally handed a
blank check to corn growers.
The third major component of the federal agricultural support system
is the marketing loan program. "A key part of the federal farm subsidies
since the New Deal[,] this program was designed to provide short-term
financing to pay farm expenses before crops were sold, but it has morphed
into simply another multi-billion-dollar subsidy program."l 23 Under the
original system, the government extended loans to farmers to allow them to
pay operational expenses before harvest, and after the crops were sold,

122. Presentation of Laurence Lessig at TED San Antonio, Citizens, The Need and
the Requirements-OurNation DesperatelyNeeds Citizens, YOUTUBE (Oct. 16, 2010),
See also Alicia Harvie and
http://www.youtube.com/watch?v=Xz3RdkO824A.
Timothy A. Wise, Sweetening the Pot: Implicit Subsidies to Corn Sweeteners and the
U.S. Obesity Epidemic, GLOBAL DEVELOPMENT AND ENVIRONMENT INSTITUTE: TUFTS
UNIVERSITY, http://www.ase.tufts.edulgdae/Pubs/rp/PBO9-01SweeteningPotFeb09.pdf
("GDAE estimated that corn and soybeans were priced 23% and 15% below their
average production costs, respectively, in the nine-year period following the 1996 Farm

Bill, 1997-2005.").
123. Edwards and DeHaven, supra note 96, at 6 (citing COMMISSION ON 21sT
CENTURY PRODUCTION AGRICULTURE, DIRECTIONS FOR FUTURE FARM POLICY: THE
ROLE OF GOVERNMENT INSUPPORT OF PRODUCTION AGRICULTURE 14-15 (Washington:
U.S. Dept. of Agric., Jan. 2001), available at http://www.usda.gov/oce/21stcentury/report.pdf).
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farmers would then repay the government.12 4 But because the loans were
non-recourse, farmers faced no penalty for not repaying when crop prices
were low except that they would forfeit their crops to the government.' 25
This, in effect, serves as an additional subsidy to corn growers, because
whenever the market price falls below the loan amount, the rational
economic strategy growers follow is to accept the government's marketing
loan. On top of this de facto subsidy, taxpayers also bear the expense of
maintaining the government's commodity stockpiles.126 The marketing
loan program also makes a second option, loan deficiency payments
(LDPs), available to farmers, which enables farmers to receive the subsidy
without actually structuring the payment as a secured nonrecourse loan. 12 7
Together the total cost of these programs between 1995 and 2010 totaled
$77.1 billion.12 8 That averages approximately $4.8 billion in annual
transfers to corn producers.' 29
B. DistortingPrice Signals Throughout the FoodSupply

This broken incentive system invites farmers to produce endlessly.
This results in a glut of corn that needs someplace to go. As corn flooded
the marketplace, its purchase price fell further and further relative to other
foodstuffs.130 Corn, in the form of high-fructose corn syrup, quickly
became a cheaper source of sugar than sugar cane.131 Similarly, corn
became a cheap feed grain for industrial animal producers, and corn even
became an input for ethanol energy producers, despite the fact that it yields

124. See id.
125. See id. (citing Farm and Commodity Policy: Basic Mechanisms of Programs,
USDA BRIEFING RooM; ECONOMIC RESEARCH SERVICE, www.ers.usda.gov/briefing/
FarmPolicy/malp.htm).
126. See id.
127. See id. (citing Paul C. Westcott and C. Edwin Young, U.S. Farm Program
Benefits: Links to PlantingDecisions andAgricultural Markets, USDA AGRICULTURAL
OUTLOOK, Oct. 2000, at 12.
128. 2011 Farm Subsidy Database, ENVIRONMENTAL WORKING GROUP (June 2011),
http://farm.ewg.org/.
129. See id.
130. See, e.g. Tom Laskawy, Tax Junk Food, but also subsidize veggies, GRIST (May
20, 2009), http://www.grist.org/article/tax-the-bad-and-subsidize-the-good.

131.

Michael Pollan, High-Fructose Corn Syrup Not Necessarily Worse Than Sugar,

HUFFINGTON POST (Oct. 28, 2011), http://www.huffingtonpost.com/2011/10/28/
michael-pollan-high-fructose-corn-syrup-sugar_n_1064246.html ("High-fructose corn
syrup is cheaper than sugar, so it traditionally was pumped into a lot of foods, including
savory items.").
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half of the ethanol per acre of other sugar sources. 132 Corn also has only a
breakeven energy ratio while other sources have a ratio of 8 to 1.133 This
tendency of surplus commodities to find their way into other parts of the
market or into the supply chain is an expected, predictable economic
outcome, as is an increase in consumption.
"Since the Nixon
administration, farmers in the United States have managed to produce 500
additional calories per person every day (up from 3,300, already
substantially more than we need); each of us is, heroically, managing to put
away 200 of those surplus calories at the end of their trip up the food
chain."' 3 4 Compare the availability of corn to what happened in the lead up
to the recent financial crisis, when the over-availability of cheap credit
resulted in the proliferation of harmful financial products such as subprime
mortgages and teaser rate credit cards that led to overextended consumer
spending.' 3 ' This is not to suggest that innovation in food products poses
analogous systemic risks. The point is, rather, that because corn is cheap
and plentiful, new uses for it are constantly being innovated. Although the
overall amount of food that people can eat is somewhat inelastic, the
market in specific foods is less so, particularly when the food product in
question can be used as an input and put to other ends.13 6 All of that excess
corn needed some place to go.
Consider the following passage from an essay by John Mackey, the
founder and CEO of Whole Foods, on the impact of corn subsidies on meat
production:
Each year, the federal government doles out billions of
dollars to the U.S. factory farming industries, especially
to keep artificially low the prices of corn and soybeans,
largely used as farmed animal feed. These large
corporations receive taxpayer money, and while this
does filter down to a certain extent to cheaper animal-

132. J.K. Bourne, Biofuels: Green Dreams, NATIONAL GEOGRAPHIC MAGAZ[NE, Oct.
2007, at 41, available at http://ngm.nationalgeographic.com/2007/10/biofuels/biofuelstext.
133. See id.
134. MICHAEL POLLAN, THE OMNIVORES DILEMMA, 310 (1st ed. 2006).
135. See Adam J. Levitin, Foreword: The Crisis without a Face: Emerging
Narratives of the FinancialCrisis, 63 U. MIAMI L. REV. 999 (July 2009) ("Low interest
rates caused investors looking for high rates of return [to] move[] to riskier
investments.").
136. NATIONAL RESEARCH COUNCIL (U.S.). COMMITTEE ON FOOD CONSUMPTION
PATTERNS, ASSEMBLY OF LIFE SCIENCES (U.S.), ASSESSING CHANGING FOOD
CONSUMPTION PATTERNS Appendix A at 58-59 (2001).
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based foods, it also distorts markets tremendously.
These subsidies allow animal products to be sold far
below their true costs.
Take corn subsidies, for example.
Simply put,
government subsidizing of corn subsidizes the factory
farm animal production system, which is largely
dependent on corn for feed. Eliminating corn subsidies
is a first step to valuing animals more accurately. If
those subsidies were taken away, animal products in
general would become more expensive, and it is likely
that less meat, eggs, and milk would be bought as a
result-a positive outcome for our health, economy,
environment, and the animals themselves. In addition, if
corn were not subsidized by the government, higher
welfare products like grass-fed beef would become more
economically competitive in the market with beef from
cattle confined on feedlots-another way of giving
customers a fair alternative. 37
Meat and dairy production is a major, albeit indirect, recipient of the
subsidies for feed crops such as corn. According to data from the USDA,
in 2009 over 40% of corn grown in the United States was used as feed for

animals. 38
A report by the Institute for Agriculture and Trade Policy estimates
that below-cost feed crops reduce operating costs for poultry and hog
producers and concludes that "these corporations' overall costs could be as
much as 7-10% higher if they compensated farmers fairly for the feed
components that they produce."' 39 Citing a recent Tufts University study,
Tom Philpott estimated that between 1997 and 2005 the combined
subsidies passed on to chicken, pork, beef and high-fructose corn syrup

137. John Mackey, Taxpayers, in GRISTLE: FROM FACTORY FARMS TO FOOD SAFETY
(THINKING TWICE ABOUT THE MEAT WE EAT) Moby with Miyun Park, ed., 27-28
(2010).
138. Tom Philpott, Why are we proppingup corn production again?, GRIST (Mar. 25,
2010) http://www.grist.org/article/2010-03-25-corn-ethanol-meat-hfcs (citing USDA,
ERS, FEED OUTLOOK: U.S. CORN USAGE BY SEGMENT 1/10).
139. Dennis Olson, Below Cost Feed Crops, An Indirect Subsidy for Industrial
Animal Factories, INSTITUTE FOR AGRICULTURE AND TRADE POLICY (June 2006),
http://www.iatp.org/files/258_2_88122_0.pdf.
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producers exceeded $26.5 billion.140 The lower prices for producers have
increased profit margins, but these reduced costs have also been passed on
to consumers and further increased the availability of meat and dairy
products.
As Heather Schoonover and Mark Muller have noted, "[t]he ability of
fast-food restaurants to put hamburgers on the 990 value menu can also be
linked to cheap commodities."l 4 ' A 2008 study by A. Hope Jahren and
Rebecca A. Kraft used carbon and nitrogen stable isotopes to infer the
source of feed to meat animals, and the influence of increased corn
production is undeniable.142 A writer for Wired Science summarized
Jahren and Kraft's findings thusly: "[c]hemical analysis from restaurants
across the United States shows that nearly every cow or chicken used in
fast food is raised on a diet of corn." 43 Together, meat and dairy products
make up the largest sources of cholesterol and saturated fat in the American
diet.'"
Another important and much-researched topic is the effect of corn
subsidies on the cost of products that are high in sugar, most notably in the
form of high-fructose corn syrup. As a result of subsidies, sugar tariffs,
and increased production, the price of corn fell relative to the price of
sugar. Once a Japanese researcher, Dr. Y. Takasaki, developed an
affordable industrial production method for converting corn starch into
high-fructose corn syrup, it became far more cost-effective for a broad
range of food manufacturers and producers to rely on synthesized corn
sugars such as high-fructose corn syrup rather than cane sugar as a primary
sweetener.14 5 This was particularly true given the low price of corn that
resulted from over-stimulated production attributable to the agricultural
140. Philpott, Why are we propping up corn production again?, supra note 138
(citing Harvie and Wise, supra note 122).
141. Heather Schoonover & Mark Muller, Food Without Thought: How U.S. Farm
Policy Contributes to Obesity 6, INST. FOR AGRIC. & TRADE POL'Y (2006),
http://www.iatp.org/files/421_2_80627.pdf.
142. See A. Hope Jahren and Rebecca A. Kraft, Carbon and nitrogen stable isotopes
in fast food: Signatures of corn and confinement, THE NATIONAL ACADEMY OF
SCIENCES (2008), http://www.pnas.org/content/105/46/17855.
143. Brandon Keim, FastFood: Just Another Name for Corn, supra note 1 10.
144. See Gary Null, Hillard Fitzkee, Steven Null, and Martin Feldman, Measuring
Food Proteins, ALTERNATIVE AND COMPLEMENTARY THERAPIES, 2(5): 328-334.
(Sept./Oct. 1996), availableat http://online.1iebertpub.com/doi/abs/10.1089/act.1996.
2.328. Jane Black, The War on Pizza, NEW YORK MAGAZINE, Feb. 4, 2011, available at
http://nymag.com/news/intelligencer/71280.
145. See, e.g. Enas Imail, High Fructose Corn Syrup, QUINTESSENTIAL MAGAZINE,
Nov. 1, 2009, availableat http://www.qwmagazine.com/2009/1 1/01/high-corn-fructose
-syrup-what-you-should-know/.
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subsidies in place during the 1970s.146 As was true for meat production,
these lower manufacturing costs translated into increased production and
lower prices for end consumers for a broad range of HFCS-containing
foods. Benforado, Hanson, and Yosifon made the following observation:
While it would be intuitive to imagine this as a good thing
for the health of Americans-a way to increase the
consumption of vegetables-it turns out that most of the
subsidy does not go toward producing fresh ears of corn
for the local farmers market, but rather into producing
inexpensive, high-calorie, highly-processed foods like
soda, candy, and hotdogs.147
It is incredibly doubtful that then Secretary of Agriculture Butz, or anyone
in Congress, anticipated this precise outcome, but once industry gradually
began to identify a strong dependence on the corn subsidy, the position that
the subsidy was operating in the public interest became less plausible.
Archer Daniels Midland (ADM), for example, is one of the nation's leading
manufacturers of high-fructose corn syrup and other corn-based
sweeteners, and in 1995, at least 43% of its profits came from government
subsidized activities.148 High-fructose corn syrup is now found in over
40% of all products in the supermarket. 14 9 A recent study in the American
Journal of Clinical Nutrition found that, "[b]y 2004, HFCS provided
roughly 8% of total energy intake compared with total added
sugar.. .accounting for 17% of total energy intake."' 50 It is not just corn
subsidies adding to this discrepancy in price between high-fructose corn
syrup and refined sugar. The U.S. also imposes tariffs and quotas on
imported cane sugar,'51 further exacerbating the relative price differences
between high-fructose corn syrup and other forms of sugar and stimulating
146. See The FactsBehind King Corn, supra note 65, at 2.
147. Adam Benforado, Jon Hanson & David Yosifon, Broken Scales, Obesity and
Justice in America, 53 EMORY L.J. 1645, 1792-93 (2004) (citing James Bovard, Archer
Daniels Midland, A Case Study in Corporate Welfare, CATO INSTITUTE (Sept. 26,
1995), http://www.cato.org/pubs/pas/pa-241.html)(examining the government's failure
to recognize the connection among corn subsidies, high fructose corn syrup, and
obesity).
148. Bovard, supra note 147.
149. Presentation of Laurence Lessig, supra note 122.
150. Kiyah J. Duffey and Barry M. Popkin, High-fructose corn syrup: is this what's
for dinner?, 88 AMERICAN SOCIETY FOR CLINICAL NUTRITION (Dec. 2008),
http://www.ajcn.org/content/88/6/1722S.abstract.
151. James Bovard, The Great Sugar Shaft, THE FUTURE OF FREEDOM FOUNDATION
(Apr. 1998), available at http://www.fff.org/freedom/0498d.asp.
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the market toward greater dependences, innovations, and markets of scale
involving high-fructose corn syrup and other corn-derived sugars.
The Institute for Agriculture and Trade Policy's 2006 study, Food
Without Thought: How U.S. Farm Policy Contributesto Obesity, used data

from the USDA Economic Research Service (ERS) to document a number
of changes in U.S. food consumption.15 2 One of their most significant
findings, as reported by the New York Times, is that, "[b]etween 1985 and
2000 the cost of [unsubsidized] fresh fruits and vegetables increased nearly
40% while the price of soft drinks [the main ingredient of which is cornbased HFCS] decreased by almost 25 percent, adjusted for inflation."' 53
Fast food and supermarket nutrition studies have similarly shown that
while one dollar buys "1,200 calories of potato chips and cookies; spent on
whole foods like carrots, the same dollar buys only 250 calories."'54 In the
period between 1997 and 2003, the average cost of vegetables increased by
17%, while the cost of a Big Mac went down by 5.4%, and the cost of a
bottle of Coca-Cola decreased by 35%. 155 William Eubanks discussed
these types of findings in his comprehensive article on the negative
economic effects of the Farm Bill and drew the following conclusion:
Thus, food products highly subsidized under the Farm Bill
such as HFCS-laden sodas, candy, and other unhealthy
processed foods actually saw their supermarket prices
decrease as a result of subsidy-propelled market distortion,
while unsubsidized fruits and vegetables saw a spike in
price. It is quite clear where consumer choice went as a
result of the inequitable system that makes unhealthy sodas
cheap and nutritious food expensive. 5 6
The combined facts that the Farm Bill stimulates the production of cheap
corn-derived sugars while doing little to support farmers growing fresh
produce help explain the growing price gap between healthy and unhealthy
foods.' 57 While acknowledging that some critics of the corn subsidy, such
as Michael Pollan, "might be overstating" the causal link to the price of

152. Schoonover & Muller, supra note 141 at 6.
153. Marian Burros, The Debate Over Subsidizing Snacks, N.Y. TIMES, July 4, 2007,
available at http://www.nytimes.com/2007/07/04/dining/04farm.htmi.
154. Pollan, supra note 134, at 107-08.
155. Presentation of Laurence Lessig, supra note 122.
156. William S. Eubanks II. A Rotten System: Subsidizing Environmental
Degradationand Poor Public Health with Our Nation's Tax Dollars, 28 STAN. ENVTL.
L.J. 213, 287-88 (2009).
157. See Pollan, supra note 2.
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high-fructose corn syrup, an independent study by researchers at the Tufts
University Global Development and Environment Institute made the
following findings:
U.S. farm policy effectively lowered corn prices and
HFCS production costs, offering HFCS producers an
implicit subsidy of $243 million a year, a savings of $2.2
billion over the nine-year period, and over $4 billion since
1986. For soda bottlers, the main consumers of HFCS and
among those most heavily implicated in public health
concerns, the savings amounted to nearly $100 million per
year, $873 million over the nine-year period, and nearly
$1.7 billion since the wholesale adoption of HFCS by the
soda industry in the mid-eighties. 58
The USDA has similarly recognized that increasing the price of
HFCS-sweetened products would lead to significant reductions in
consumption.159 While consumption taxes could begin to accomplish that
objective, eliminating the active indirect subsidization of high-fructose corn
syrup production offers either an alternative or a supplemental means of
reducing consumption,1o and cutting subsidies would avoid some of the
political opposition that would almost certainly accompany any proposed
consumption tax.
C. The Effect of Commodity Subsidies on Diet, Nutrition, and Healthcare
Costs
The problem is not just that corn-based products are relatively
cheaper than competitors as a result of subsidy payments. These foods are

158. Harvie and Wise, supra note 122, at 1.
159. Travis A. Smith, Biing-Hwan Lin, and Rosanna Morrison, Taxing Caloric
Sweetened Beverages To Curb Obesity, USDA ECONOMIC RESEARCH SERVICE: AMBER
WAVES (Sep. 2010), http://www.ers.usda.gov/AmberWaves/Septemberl0/Features/
TaxingCaloricBeverages.htm ("ERS researchers found that a 20-percent tax on caloric
sweetened beverages could reduce consumption, calorie intake, and body weight even
after accounting for increased consumption of alternative beverages.").
160. A recent study of the implicit subsidy to HFCS manufacturers found that "[i]f
corn had been priced at its true cost, HFCS-55 prices (the major sweetener for soft
drinks) would have been an estimated 8.8% higher." Harvie and Wise, supra note 122,
at 4 (citing John C. Beghin and Hellen H. Jensen, Farm Policies andAdded Sugars in
US Diets, (Ctr. for Agricultural and Rural Development: Iowa State University,
Working Paper 08-WP 462, 2008), availableat http://www.card.iastate.edu/
publications/dbs/pdffiles/08wp462.pdf).
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often less healthy as well. 16 1 Michael Pollan states this quite poignantly
where he writes, "[a]bsurdly, while one hand of the federal government is
campaigning against the epidemic of obesity, the other hand is actually
subsidizing it by writing farmers a check for every bushel of corn they can
grow."l 6 2 As noted previously, farmers in the U.S. produce 500 more
calories per person every day than they did in the early 1970s, and
Americans consume an additional 200 of those calories.163 Many of those
,IM corn-fed animal products,' 6 5 or from highcalories are from
fructose corn syrup specifically.' 66 "Studies suggest that we metabolize
high fructose corn syrup differently than ordinary sugar, and consumption
of high fructose corn syrup is a major factor in weight gain."l 67 There is
also some evidence that high-fructose corn syrup does not send the same
satiety signals to the brain as sugar consumption.168 To make matters
worse, the way in which high-fructose corn syrup is metabolized by the
liver raises additional health concerns and "can result in higher levels of
triglycerides, which are associated with heart disease and stroke."' 69
In a major 2004 study about the relationship between food costs and
obesity, epidemiologist Adam Drewnowski demonstrated that price
distortions have a significant and overwhelmingly negative affect on what

161. Specifically, high-fructose corn syrup and corn as animal feed have reduced the
manufacturing costs for soda, snacks like chips and candy bars, and meat. These
lowered costs result in lower prices for consumers and encourage consumption in
excess of a free-market equilibrium. See supra, Section II, Part B.
162. Pollan, supra note 61.
163. Pollan, supra note 131, at 103.
164.

See What Are We Eating? What the Average American Consumes in a Year,

VISUAL EcoNOMIcs, http://www.visualeconomics.com/food-consumption-in-america

2010-07-12/ (citations omitted) (stating the average American eats 56 pounds of corn
per year).
165. See id. (stating the average American eats 62.4 pounds of beef, 46.5 pounds of
pork, and 60.4 pounds of chicken per year).
166. Dana Burnett, High Fructose Corn Syrup: How much do you consume?,
HEALTHY AGING REVIEW (Jan. 11, 2011), http://healthyagingreview.com/?p=960 ("On
average, Americans consume 132 calories of HFCS each day. The top 20 percent of
HFCS consumers eat over 300 calories daily.").
167. Eric Schlosser, Forward to ANNA LAPPE & BRYANT TERRY, GRUB: IDEAS FOR
AN URBAN ORGANIC KITCHEN 35 (2006).
168. See Barbara L. Atwell, Obesity, Public Health, and the Food Supply, 4 IND.
HEALTH L. REV. 3, 13 (2007) (citing Sharon S. Elliott et al., Fructose, Weight Gain,
and the Insulin Resistance Syndrome, 76 AM. I. CLINICAL NUTRITION 911, 911-22
(2002)).
169. Id. at 13.
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Americans eat. 170 "[D]iets based on refined grains, added sugars, and
added fats are more affordable than the recommended diets based on lean
meats, fish, fresh vegetables, and fruit."'171 Pollan summarized these
findings, writing, "Drewnowski concluded that the rules of the food game
in the U.S. are organized in such a way that if you are eating on a budget,
the most rational economic strategy is to eat badly-and get fat." 7 2 As
described above, subsidies have reduced the real cost consumers pay for a
range of sugar- and fat-laden products, while healthier foods such as
unprocessed fruits and vegetables have seen significant real price
increases. 7 1 Changes in relative prices, in no small way attributable to
government subsidies for corn and soybeans, are affecting how Americans
eat for the worse, even undercutting the USDA's own dietary guidelines.174
These price differences correspond to predictable increases in the
consumption of calories from corn-derived foods high in fats and simple
sugars.175 The following graph from USDA Economic Research Service
demonstrates how much increased consumption of corn sweeteners has
contributed to overall sweetener consumption in the United States:

170. See generally Drenowski Adam, Obesity and the food environment: dietary
energy density and diet costs, 27 American Journal of Preventative Medicine, Oct.
2004, at 154, reprinted in AN ECONOMIC ANALYSIS OF EATING AND PHYSICAL
ACTIVITY BEHAVIORS: EXPLORING EFFECTIVE STRATEGIES TO COMBAT OBESITY

(J.O.

Hill, R. Sturm, & C.T. Orleans, eds.).
171. Id. at 154.
172. Pollan, supra note 2.
173. See supra notes 153-157 and accompanying text.
174. UNITED STATES DEPARTMENT OF AGRICULTURE, LET'S EAT FOR THE HEALTH OF
IT, availableat http://www.cnpp.usda.gov/Publications/DietaryGuidelines/2010/
DG2010Brochure.pdf.
175. "Many consumers choose the most cost-effective means of obtaining necessary
calories, which unfortunately is found in unhealthy foods because of price distortion
under the Farm Bill." Eubanks, supra note 156, at 288.
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Benforado, Hanson, and Yosifon have explained the "causal chain," as
follows: "subsidies lowered the cost of corn; cheap corn lowered the cost of
sweet, processed foods; lower prices on things like soda increased
consumption; and consuming more of these types of foods made us gain
weight."l 77
Consumption of H{FCS-sweetened beverages has been linked to
greater weight gain and an increased risk of Type 2 diabetes in women.7
Health professionals also recognize that "calories from those subsidized
foods are partly responsible for the epidemic of childhood obesity and the
increased incidence of diabetes."1 79 Over half of all newly diagnosed
diabetes cases since 1980 are in people under the age of 18,180 a rate that
was unthinkable a few decades earlier. Industry groups, such as the Corn
Refiners Association, assert that high-fructose corn syrup is no more
harmful than cane sugar,18 ' although studies by the American Medical
Association continue to emphasize the need for continued epidemiological

176. STEPHEN HALEY, JANE REED, BIING-HWAN LIN, AND ANNETTA COOK, USDA
ECON. RESEARCH SERV., SWEETENER CONSUMPTION IN THE UNITED STATES, 3 (2005),
availableat http://www.ers.usda.gov/Publications/SSS/aug05/sss24301/sss24301.pdf.
177. Benforado, Hanson, and Yosifon, Broken Scales, supra note 147, at 1794.
178. See Press Release, Harvard School of Public Health, Frequent Consumption of
Sugar-Sweetened Beverages Linked to Greater Weight Gain and Type 2 Diabetes in
Women (Aug. 24, 2004), available at http://www.hsph.harvard.edu/news/pressreleases/archives/2004-releases/press08242004.html; see also Frank B. Hu, MD,
Sugar-SweetenedBeverages, Weight Gain, and Incidence of Type 2 Diabetes in Young
and Middle-Aged Women, 292 JOURNAL OF AMERICAN MEDICAL ASSOCIATION 927-34
(Aug. 25, 2004).
179. Marian Burros, The Debate Over Subsidizing Snacks, N.Y. TIMES, July 4, 2007,
availableat http://www.nytimes.com/2007/07/04/dining/04farm.html.
180. Presentation of Laurence Lessig, supra note 122.
181. See, e.g. Registered Dietitians share their views about High Fructose Corn
Syrup, SWEET SURPRISE, http://www.sweetsurprise.com/experts-on-hfcs/dietitians.
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studies.182 Irrespective of that debate and the relative harms of cane sugar
and high-fructose corn syrup, there is overwhelming and indisputable
evidence that high-fructose corn syrup has contributed to a major increase
in the overall consumption of high-calorie sweeteners, and as sweetener
consumption has increased, there has been a corresponding increase in
diabetes, obesity, and other weight-related health issues.183
By some estimates, healthcare costs for obesity and for weight-related
diabetes exceed $147 billion annually.184 The Society of Actuaries
Committee on Life Insurance Research believes the actual total costs are
far higher.185 Beyond diabetes, obesity increases the risk of heart disease
and stroke and imposes a number of costs associated with mobility and
increased morbidity.'86 "We estimate that total annual economic cost of
overweight and obesity in the United States and Canada caused by medical
costs, excess mortality and disability is approximately $300 billion in
2009.",18' A 2006 study revealed that "obese patients spent an average of
$1,429 more for their medical care than did people within a normal weight
range,"" costs which taxpayers end up paying for in the form of increased
expenditures on government healthcare programs. In his article, A Rotten
System, William Eubanks describes how deeply corn subsidies undercut the
needs of our health care system: "as taxpayers, we are paying agribusiness
and food processors through Farm Bill subsidies and then turning around
and spending more tax dollars on the rising health care costs driven by the
same agribusiness and food processing giants that stock our shelves with
unhealthy food."' 89
182. COUNCIL ON SCIENCE AND PUBLIC HEALTH (A-08) REPORT 3, THE HEALTH
EFFECTS OF HIGH FRUCTOSE SYRUP (2008), available at http://www.amaassn.org/amal/pub/upload/mm/443/csaph3a08-summary.pdf.
183. See generally George Bray, Samara Nielsen, and Barry Popkin, Consumption of
high-fructose corn syrup in beverages may play a role in the epidemic of obesity, 79
American Journal of Clinical Nutrition 537 (Apr. 2004).
184. Presentation of Laurence Lessig, supra note 122; see also Anderson JW and
Jhaveri MA, Reductions in medications with substantial weight loss with behavioral
intervention, 5 Curr Clin Pharmacol 232 (Nov. 2010).
185. See Donald F. Behan and Samuel H. Cox, Obesity and its Relation to Mortality
and Morbidity Costs, SOCIETY OF ACTUARIES COMMITTEE ON LIFE INSURANCE
RESEARCH, (Dec. 2010), http://www.soa.org/files/pdf/research-2011-obesity-relationmortality.pdf.
186. See, e.g., Prevention Makes Common Cents, U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, http://aspe.hhs.gov/health/prevention/prevention.pdf.
187. Behan and Cox, supra note 187.
188. Diana Holden, Fact Check: The cost of obesity, CNN FIT NATION (Feb. 9, 2010),
http://www.cnn.com/2010/HEALTH/02/09/fact.check.obesity/index.html.

189.

Eubanks, supra note 156, at 287.
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D. The Environmental Costs and EcologicalImpact of Commodity
Subsidies
"[I]ndustrialized commodity crop farming is putting strains on natural
systems."'190 Corn production is an extremely land- and resource-dependent
industry, and as John Mackay wrote, "[b]y focusing solely on making food
as cheap as possible, we have often overlooked the grave environmental
costs-which will some day be hard economic costs."' 9 ' Not all of these
costs are deferred, however. The corn industry's dependence on fossil
fuels, for example, produces both long-term externalities, and in the shortterm adds to the cost of gasoline and adds risk to the agricultural sector by
linking food costs to the cost of oil.192 Gareth Collins has further
documented that "[m]odern farming practices contribute heavily to
environmental problems like: water pollution, hypoxia zones, biodiversity
loss, and soil erosion." 93 Le Seur and Abelkop have noted the difficulty
parsing apart the environmental burdens or tracing them directly to
individual commodities like corn:
It would be too massive an undertaking for a single article
to catalog all of the socioeconomic, public health, and
environmental impacts to which commodity subsidies
contribute. It is also an oversimplification to assign
specific impacts to commodity subsidies, which are
interlocking pieces in a more complex market reality. Such
analysis is the proper role of an EIS.194
For precisely this reason, this article does not attempt to offer an exhaustive
list or to make any exacting attributions. There is considerable research
available about many of the most salient environmental harms associated

190. Gareth Collins, Ending Corn Subsidies: A Small Step Toward Sustainable Farm
ROOSEVELT VANGUARD,
25, 28, (2009-2010), available at
Policy, 4
http://www.rooseveltcampusnetwork.org/sites/all/files/Vanguard%20Vol.%201V%20%202009-2010.pdf.
191. Mackey, supranote 137.
192. See Caroline Henshaw, Rising Oil Prices Will Send Food Prices Even Higher,
WALL ST. J.: THE SOURCE, (Mar. 3, 2011), http://blogs.wsj.com/source/2011/03/03/
rising-oil-prices-will-send-food-prices-even-higher/.
193. Collins, supra note 190, at 27.
194. Carrie Lowry La Seur and Adam D.K. Abelkop, Forty Years After NEPA 's
Enactment, It Is Time for a Comprehensive Farm Bill Impact Statement, HARVARD L.
& POL'Y REV. 201, 204 (2010).
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with American agricultural subsidies, and this Section is meant to provide
only a brief introduction.
Growing corn turns out to be extremely energy inefficient as it is
currently practiced. Michael Pollan described the extent to which this
biological process that can convert sunlight into stored energy in the form
of food has, through perverse industrial systems, actually come to require
more fossil fuel inputs than the energy actually contained in the food.' 9
Consider the following excerpt:
When you add together the natural gas in the fertilizer to
the fossil fuels it takes to make the pesticides, drive the
tractors, and harvest, dry, and transport the corn, you find
that every bushel of industrial corn requires the equivalent
of between a quarter and a third of a gallon of oil to grow
it-or around fifty gallons of oil per acre of corn. (Some
estimates are much higher.) Put another way, it takes more
than a calorie of fossil fuel energy to produce a calorie of
food; before the advent of chemical fertilizer the Naylor
farm produced more than two calories of food energy for
every calorie of energy invested. From the standpoint of
industrial efficiency, it's too bad we can't simply drink the
petroleum directly. 196
For reasons described above, the federal subsidy encourages fencerow-tofencerow production, incentivizing fertilizer dependence, oil-dependent
industrial farming techniques, and does not provide farmers any incentive
to rotate crops to take advantage of natural efficiencies. Without pressure
to keep costs below the market price, farmers' dependency on fossil fuels is
encouraged even beyond the already unsustainable levels stipulated
through market pricing mechanisms.
Millions of acres of conservation land have already been diverted to
corn production,1 9 7 and researchers have projected that as many as 2.9
million additional acres may be diverted to meet short-term demand for
ethanol.19 8 Sections of the Farm Bill are often at cross-purposes with
respect to land conservation. In 2002, for example, the Farm Bill
reintroduced counter cyclical (i.e. deficiency) payments for corn, grain, and
other commodities, which stimulated increased production, and at the same

195.
196.
197.
198.

Pollan, supranote 134, at 45-46.
Id.
See La Seur and Abelkop, supra note 194, at 202-05.
See id. at 206.
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time set aside nearly $22 billion for expanded conservation programs,
which led a New York Times reporter to write that "the [2002] farm bill
could become the most sweeping environmental legislation since the Clean
Air Act of 1990."l99
Somewhat surprisingly, the USDA has never been required to offer a
full environmental impact statement (EIS) for its implementation of most
major Farm Bill policies. 20 0 The National Environmental Policy Act of
1969 (NEPA) requires an EIS before the enactment of any "legislation and
other major Federal actions significantly affecting the quality of the human
environment." 20 1 But, as Le Seur and Abelkop have demonstrated, the
USDA has only made segmented attempts at NEPA compliance even as
"the scope and ecological impact of the Farm Bills have swelled in recent
decades." 20 2 While the environmental harms listed in the preceding
paragraphs are by no means exhaustive, the fossil-fuel dependence of
subsidized com producers, the indirect subsidization of resource intensive
meat production, soil erosion, water pollution and other aquatic
degradation, greenhouse gas (GHG) emissions, and the diversion of land
designated for conservation are all variously implicated in our current
commodity support systems. Le Seur and Abelkop have noted the
difficulty parsing apart the environmental burdens or tracing them directly
to individual commodities like corn, but, they emphasize, the USDA is the
agency that has a statutory mandate to begin making this effort.203
E. DestabilizingEffects on InternationalFood Pricesand Global Labor
Markets
An astounding 38.7% of the world's corn is grown in the United
States.204 Much of that corn is consumed domestically, converted into
ethanol, or dedicated to meat production or other secondary manufacturing
products such as high-fructose corn syrup and plastics. However, a large
portion of corn is exported and has a significant effect on the global price.
The USDA ERS reported the United States' share of world corn exports
averaged in excess of 60 percent between 2003 and 2008.205 in 2010, the
199. Becker, supra note 102.
200. See La Seur and Abelkop, supra note 194, at 202.
201. National Environmental Policy Act of 1969, 42 U.S.C. Sec. 4332(2)(C) (2010).
202. La Seur and Abelkop, supra note 194, at 202.
203. See id. at 211-216.
204. 2011 World of Corn, NATIONAL CORN GROWERS ASSOCIATION,
http://www.ncga.com/uploads/useruploads/woc-201 I.pdf.
205. Corn: Trade, USDA ECONOMIC RESEARCH SERVICE BRIEFING RooM,
http://www.ers.usda.gov/Briefing/corn/trade.htm (last visited March 21, 2011).
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U.S. exported four times more corn than the second largest corn exporter,
206
The predictable result of the U.S. saturation of the global
Argentina.
market in corn is the depression of corn prices, and this is precisely what
has come to pass. 2 07 While this produces tangible benefits and lowers costs
for consumers and international producers who rely on corn, that is not the
end of the story.
Perhaps the single most cited harm that results from the suppression
of agricultural prices is the disruption of family and community farming
practices in other parts of the world. Families throughout Africa, Asia, and
Latin America that have grown food for generations are no longer able to
earn a sustainable income. 20 8 Regardless of what crops these farmers were
growing, the abundance of artificially cheap American corn reduces
demand for their crops to be consumed in their own country, either directly
or as feed or another industrial input.2 09 The New York Times, reporting
on the devastating impact that 'free-trade' agreements and entry into the
World Trade Organization (WTO) produced had in the Philippines where
farmers were unable to compete with subsidized American agribusiness:
Instead of making any gains, the Philippines has lost
hundreds of thousands of farming jobs since joining the
W.T.O. Its modest agricultural trade surpluses of the early
1990s have turned into deficits. Filipinos.. .increasingly
view the much-promoted globalization as a new
imperialism. Despair in the countryside feeds a number of
potent anti-government insurgencies. 2 10
A number of international human rights and labor advocates attempted to
give voice to those suffering under this situation in a book called
Manifestos on the Future of Food & Seed, underscoring, among other

NATION
MASTER
(most
recent)
by
country,
206. Corn
exports
http://www.nationmaster.com/red/pie/agr gra cor exp-agriculture-grains-com-exports.
207. See Uncle Sam's Teat: Can America's farmers be weaned from their
2006,
available at
Sep.
7,
THE
ECONOMIST,
government money?,
("America's farm subsidies, unlike
http://www.economist.com/node/7887994
Europe's, have become more, rather than less, trade-distorting. Most of the direct cash
is lavished on crops, particularly corn (maize), soyabeans (sic), rice, cotton and wheat,
often depressing world prices.").
208. See Harvesting Poverty; the Rigged Trade Game, N.Y. TIMES, July 20, 2003,
availableat http:www.nytimes.com/2003/07/20/opinion/harvesting-poverty-the-rigged
-trade-game.html.
209. See id.
210.

Id.
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things, how crucial the political economy of food remains among many of
the world's people. 2 1 1 The problem goes far beyond simply putting a strain
on family farmers and indigenous populations. Displaced farmers swell the
number of unemployed, and foreclosed-on farmers then come to the cities
with their families, fill urban ghettos, and contribute to political and social
unrest.212 As Michael Pollan observed,
By making it possible for American farmers to sell their
crops abroad for considerably less than it costs to grown
them, the farm bill helps determine the price of corn in
Mexico and the price of cotton in Nigeria and therefore
whether farmers in those places will survive or be forced
off the land, to migrate to the cities-or to the United
States.2 13
Nobel Prize-winning economist Joseph Stiglitz has also written on the
devastating distortions to third-world prices that subsidies have caused,
noting that U.S. prices reduce farm incomes around the world and make it
harder for farmers to sustain themselves and their families.214
This is not just a problem in the abstract. The European Union and a
number of its trade partners have at various times indicated their
dissatisfaction with U.S. subsidies as these programs have been
characterized as protectionist, disruptive to free trade, and even, at times, as
outright harmful.2 15 The WTO, for instance, following a complaint brought
by Brazil against the United States, determined that some U.S. subsidy
programs for cotton were prohibited. 2 16 "West Africa was similarly
devastated by declining cotton prices spurred by American cotton subsidies
which led West African farmers to state, '[t]he more we produce, [t]he

211. See MANIFESTOS ON THE FUTURE OF FOOD & SEED 6-7 (Vandana Shiva, ed.
2007).
212. See generally RAMI ZURAYK, FOOD, FARMING, AND FREEDOM: SOWING THE
ARAB SPRING, (2011) (discussing food and agricultural policies in the Middle East).
213. Pollan, supra note 2.
214. According to Stiglitz, "when subsides(sic) lead to increased production with
little increase in consumption, as is typical with agricultural commodities ... [the result
is] lower prices for producers, lower incomes for farmers, and more poverty among
poor farmers in the Third world." Eubanks, supra note 161, at 234 (citing Joseph
Stiglitz, The Tyranny of King Cotton, PROJECT SYNDICATE (Oct. 8, 2006),
http://www.project-syndicate.org/commentary/stiglitz76; DANIEL IMHOFF, FOOD FIGHT:
THE CITIZEN'S GUIDE TO A FOOD AND FARM BILL 33, 72-73 (2007)).
215. See EUjoins WTO complaint against U.S. corn subsidies, supra note 108.
216. See id.
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more we export, [t]he poorer we get."' 2 17 William Eubanks summarized
the emerging global consensus regarding the U.S. subsidy program as
follows: "[d]eveloping nations and international institutions such as the
World Bank have placed increased pressure on the United States and the
European Union to phase out agricultural export subsidies over the past
decade, but developed nations have made few efforts to eliminate such
subsidies."2 18
International agricultural markets, insurance systems, and recent
financial product innovations may provide some safeguard against seasonal
and regional risks, and domestic grain shortages are far less of a danger to
any one nation's food supply than in previous decades. 2 19 These same
financial innovations, however, have resulted in a large transfer of wealth
to sophisticated institutional investors while making food less accessible.220
And while the relationships between commodity subsidies, derivatives, and
more recent financial product innovations such as long-only index funds
can be extremely difficult to parse apart, the United States government's
role generates significant moral hazard, contributes to disruptions in
traditional market pricing, and further fuels political unrest throughout the
developing world. 2 21 The cost of a spike in food costs, whether driven
through speculation or other shocks to international food prices, could
cause massive inflation. 2 2 2 Although the existence of agricultural subsidies
might appear to some to mitigate a rise in prices, that conclusion overlooks
the fact that inflation will increase production costs across the board and
further ignores that many indigenous farmers have been driven off their
land as a result of market-distortive trade policies.
Furthermore, events throughout the Middle East in early 2011 should
underscore the extent to which agricultural prices and unemployment more

217. Eubanks, supra note 156, at 234 (citing IMHOFF, supra note 214, at 79).
218. Id.
219. See Risk Management in Agriculture, Towards Market Solutions in the EU,
DEUTSCHE BANK RESEARCH (Sept. 17, 2010), http://www.dbresearch.de/PROD/DBR
INTERNET EN-PROD/PROD0000000000262553.PDF.
220. See Anthony Kammer, Food Prices, a Speculator Sport?, HARVARD LAW &
POLICY REVIEW BLOG: NOTICE AND COMMENT (Feb. 28, 2011) http://hlpronline.com/
2011/02/food-prices-a-speculator-sport/.
221. See id; see also Friedrick Kaufman, The Food Bubble: How Wall Street starved
millions and got away with it, HARPER'S MAGAZINE, July 2010, available at
http://frederickkaufman.typepad.com/files/the-food-bubble-pdf.pdf.
222. See, e.g., Alex Frangos, How Oil and Food Prices Impact Asia, and Other
Economic Tidbits, WALL STREET JOURNAL, April 5, 2011, available at
http://blogs.wsj.coneconomics/2011/04/05/how-oil-and-food-prices-impact-asia-andother-economic-tidbits/.
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generally can quickly transform into civil unrest significant social
223
hs
The hostility and political unrest produced by these price
uprisings.
distortions,2 2 4 to the extent that those price distortions can be attributed to
U.S. policies, 2 2 5 have the potential to contribute to anti-American
sentiment. Laurence Lessig has criticized the hypocrisy of the United
States' "free-trade" strategy, which combines forcing international
enforcement of copyrights while simultaneously using corporate welfare
subsidies to inundate global agricultural markets with American
commodities, noting "[w]hile the US sings the virtues of free trade to
defend maximalist intellectual property regulation, we poison the free trade
that developing nations care about most-agriculture-by subsidizing
farming in the industrialized world to the tune of $300 billion annually." 2 26
The WTO, as noted previously, has proposed sanctions against the United
States because of these practices, and other nations have, at times, refused
to participate in trade negotiations with the U.S. 2 27
IV. U.S. POLITICAL STRUCTURES PREVENT BAD FOOD POLICIES FROM

GETTING BETTER

Corn subsidies are an unpopular policy with both the political left and
right. Free-market advocates and libertarians have long decried the market
distortions and inefficiencies that corn subsidies create. Republican House
Speaker John Boehner, for instance, has compared the Farm Bill to a "slush
223. See, e.g., Fighting Over Food: Soaring food prices are spreading hunger and
helping to spark revolutions in the Mideast. Why is food so scarce?, THE WEEK
MAGAZINE, Feb. 25, 2011, availableat http://theweek.com/article/index/212433/
fighting-over-food; Rami Zurayk, Use your loaf why food prices were crucial in the
Arab spring, THE OBSERVER, July 16, 2011, availableat http://www.guardian.co.uk/
lifeandstyle/201 1/jul/I 7/bread-food-arab-spring.
224. See Sanjeev Gupta, Marijn Verhoeven, Robert Gillingham, Christian Schiller,
Ali Mansoor, and Juan Pablo Cordoba, Equity and Efficiency in the Reform of Price
Subsidies: A Guide for Policymakers, INTERNATIONAL MONETARY FUND (Dec. 2000),
http://www.imf.org/extemal/pubs/ft/equity/index.htm.
225. See generally Kaufman, supra note 221 (noting that financial deregulation in
U.S. agricultural commodities has contributed to global price instability); RANDY
SCHNEPF, CONG. RESEARCH SERV., BRAZIL'S AND CANADA'S WTO CASES AGAINST
U.S. AGRICULTURAL DIRECT PAYMENTS (2010), availableat http://www.nationalag
lawcenter.org/assets/crs/RL34351.pdf (summarizing two complaints filed at the World
Trade Organization against the U.S. for market-distorting direct subsidies and export
subsidies.)
226. Laurence Lessig, A Taste of Our Own Poison: A modest proposal: Hold
Hollywood hostage till we kill farm subsidies, WIRED MAGAZINE, Jan. 2004, available
at http://www.wired.com/wired/archive/12.01/view.html?pg-5.
227. See id.
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fund," 228 and corn subsidies have come under fire from a number of
229
Similarly, opposition from
prominent right-libertarian organizations.
liberal and progressive organizations is increasingly vocal and has
coalesced around the subsidies' environmental impact, the unintended
healthcare consequences, and the fact that the nation's wealthiest
corporations receive a disproportionate share of governmental subsidies.230
Even the powerful Iowa Farm Bureau Federation, which represents 99
231
Iowa counties, no longer supports federal direct payments to farmers.
What can possibly explain the persistence of such a harmful and unpopular
law?
Legislative drift-the process by which legislation grows out-oftouch with its original purposes-and lobbying activities among vested
stakeholders are central to any honest answer to this question. Emergency
subsidies made sense as measures to stabilize prices and the supply of corn
and other grains during the Great Depression and the shortages of the
1970s. But through a combination of a lack of general political will and the
dedicated lobbying of vested interest groups, these emergency measures
have become ingrained in our bureaucracies and national administrative
practices. The conditions under which this legislation was passed continue
diverging from the environmental and public health realities we now
confront. Despite the bill's ever-escalating irrelevance to our current
societal predicaments, the USDA, EPA, FDA, and other agencies-and
increasingly Congress itself-are hamstrung in their ability to eliminate or
modify our system of crop subsidization and its consequences in
accordance with reasonable and widely shared public policy objectives.
Lobbying and campaign finance rules have played a vital role in propping
up this broken system. As historian Burton Folsom wrote, the subsidy
survived, "[n]ot because it worked well, but because farmers lobbied to

228. Mark Bittman, Opinion, Don't End Agricultural Subsidies, Fix Them, N.Y.
TIMES (Mar. 1, 2011), http://opinionator.blogs.nytimes.com/2011/03/01/dont-endagricultural-subsidies-fix-them/.
229. See Michael Tanner, Republicans are Weak on Farm Subsidies, CATO
INSTITUTE, (Feb. 9, 2011), availableat http://www.cato.org/publications/commentary
/republicans-are-weak-farm-subsidies; Ryan McMaken, A few ways that governments
distortfood markets, LuDwIG VON MISES INSTITUTE: MISES ECONOMICS BLOG (Feb. 21,
2012), http://blog.mises.org/21130/a-few-ways-that-governments-distort-food-markets/.
230. See, e.g. Eubanks, supra note 156, at 233 (citing IMHOFF, supra note 219, at 33).
231. See Dan Piller, Iowa Farm Bureau: end direct payments, DES MOINES REGISTER
BLOG (Sep. 3, 2010), http://blogs.desmoinesregister.com/dmr/index.php/2010/09/03/
iowa-farm-bureau-end-direct-payments/.
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keep it." 23 2 President George W. Bush actually threatened to veto the most
recent Farm Bill in 2008 for unfairly redistributing tax money and
distorting public trade, but the Senate rejected subsidy caps and responded
to the veto threat with a 79-14 vote in favor of the existing form.233
Incidents such as this give rise to a serious concern that senators'
dependence on campaign contributions and lobbying money matters more
than the policy preferences of their constituency and even more than party
loyalties.
The persistence of this legislation can actually shine some light into
the most intractable problems in the current functioning of our political and
governmental institutions. A clear understanding of these political and
structural problems is necessary to address the ways that the United States
props up its broken agricultural sector, and perhaps more importantly, to
begin effectively organizing the interests affected. By drawing attention to
the fragmented structures through which farm policy is created and
implemented, this Part of the article is meant to highlight the structural
barriers that preclude more effective and public-interested policy-making in
the areas of food and agricultural policy. A particular emphasis is placed
on explaining how fragmentation increases the number of points of
influence that lobbyists have and thereby makes it easier for special
interests and industry experts to lobby more effectively than less-informed
members of the public.
While admittedly the concerns addressed in the following Sections
are interrelated, this analysis is divided into three parts. Part A addresses
the narrowness of the statutory authority given to the relevant agencies in
order to implement food policy and the coordination problems that
regulatory balkanization has produced in this area. Part B considers the
structural features of Congress, including the Congressional committee
system, which, in the context of Farm Bill legislation, lead to the
overrepresentation of the concerns of the agricultural sector at the expense
of the public health, environmental, and other economic considerations.
Part C postulates that lobbying and campaign fund-raising, taken in
conjunction with the other structural features of Congress have made
effective legislation in this area less probable.

232. Burton Folsom, Jr., F.D.R. 's Disastrous Experiment, N.Y. TIMES, Nov. 21,
2010, available at http://www.nytimes.com/roomfordebate/2010/11/21/do-farmsubsidies-protect-national-security/fdrs-disastrous-experiment.
233. See Bjerga, supra note 109.

44

JOURNAL OF FOOD LAW & POLICY

VOL. 8

A. Agency Fragmentation,Regulatory Capture, & the Illusion of a Food
Policy
For at least a century, one major fixture of the U.S. food agricultural
regulatory systems has been its highly balkanized structure.
Responsibilities are split between the USDA, the U.S. Food & Drug
Administration (FDA), the Environmental Protection Agency (EPA), and
numerous other state and federal agencies. By one measure, the food
safety system alone is "composed of fifteen federal agencies that work
under thirty foundational statutes." 234 Extensive balkanization introduces
collective action and coordination problems and makes legislating and
regulating in this area more difficult. 23 5 In the context of subsidies, Farm
Bills and the related authorizing statutes often limit agency discretion,
making it burdensome or impossible for an agency like the USDA, for
example, to take healthcare costs or environmental factors into account in
determining how subsidy payments could more effectively be allocated.236

234. Reforming the Food Safety System: What if Consolidation Isn't Enough?, 120
HARV. L. REV. 1345, 1345-46 (2007) (citing INST. OF MED., NAT'L RESEARCH
COUNCIL, ENSURING SAFE FOOD: FROM PRODUCTION TO CONSUMPTION 85 (1998)). See
also U.S. Gov'T ACCOUNTABILITY OFFICE, GAO-05-549T 1, COMMITTEE ON
GOVERNMENT REFORM: OVERSEEING THE U.S. FOOD SUPPLY: STEPS SHOULD BE TAKEN
TO REDUCE OVERLAPPING INSPECTIONS AND RELATED ACTIVITIES, 1 (2005) (statement
of Robert A. Robinson, Managing Director, Natural Resources and Environment),
available at http://www.gao.gov/new.items/d05549t.pdf; U.S. GOV'T ACCOUNTABILITY
OFFICE, GAO-04-588T 18, COMMITTEE ON GOVERNMENT REFORM, FEDERAL FOOD
SAFETY AND SECURITY SYSTEM: FUNDAMENTAL RESTRUCTURING Is NEEDED To
ADDRESS FRAGMENTATION AND OVERLAP, 18, availableat http://www.gao.gov/assets

/120/110801 .pdf (noting that several former high-ranking food safety officials support
the consolidation of food safety activities); Stuart M. Pape et al., Food Security Would
Be Compromised by Combining the Food and Drug Administration and the U.S.
Department ofAgriculture into a Single Food Agency, 59 FOOD & DRUG L.J. 405, 405
(2004) ("There is a recurring debate in Washington, D.C., regarding the necessity of
combining the food regulatory functions of the Food and Drug Administration ... and
the meat and poultry regulatory functions of the U.S. Department of Agriculture . . .
into a single food agency. . . . FDA practitioners have long viewed this debate as neverending and virtually immune to outside forces and the vagaries of the political
process."); Press Release, Center for Science in the Public Interest, Too Many Chefs in
the Food-Safety Kitchen? (Oct. 7, 2004), availableat http://www.cspinet.org/new/
200410071.html (discussing legislation that would have combined the USDA and the
FDA).
235. See generally, Frederick J. Lee, Global Institutional Choice, 85 N.Y.U. L. REV.
328 (2010).
236. See GEOFFREY S. BECKER, CONG. RESEARCH SERV., RS 2084, FARM
COMMODITY PROGRAMS: A SHORT PRIMER (2002) (discussing the scope of USDA
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Although some commentators have pointed out the benefits of regulatory
specialization, fragmentation has been a recurring source of criticisms since
237
the USDA and FDA were first separated in 1940.
The balkanized and fragmented structure of the food regulatory
system has been cited as a major impediment to effective government
action and to the development of more reasonable food policy. 238 The
administrative structure of our government has partitioned agricultural
policy, energy policy, environmental policy, and healthcare policy across
several agencies and has provided insufficient resolution or coordination
mechanisms. Even more remarkably, a single issue can often be spread
over multiple agencies in a baroque, almost indecipherable manner. 23 9 This
issue is analogous to one THE WASHINGTON POST helped expose during its
2010 report titled Top Secret America, which showed that in the realm of

national security there existed "over 45 organizations [that] could be
broken down into 1,271 sub-units." 2 40 Even though the situation in the
realms of agricultural, food, and health policy is not quite as drastic,
fragmented agency structures make coordinated or collective decisionmaking more difficult, time-consuming, and costly throughout the federal
government. 24 1 The practice of splintering responsibility and treating
statutorily required support programs and USDA Discretionary Support programs
under Section 32 of P.L. 320, a 1935 law).
237. See, e.g. Helena Bottemiller, GAO: Food Safety Fragmentation Needs to be
Fixed, FOOD SAFETY NEWS (Mar. 21, 2011), http://www.foodsafetynews.com/2011/03/
gao-food-safety-fragmenation-needs-addressed/ (summarizing a recent report by the
U.S. Government Accountability Office noting Opportunities to Reduce Potential
Duplication in Government Programs. The GAO report and press release are available
here: http://www.gao.gov/ereport/GAO- 11-318SP/data_center/Agriculture/Fragmented
food safetysystem has causedinconsistentoversight,_ineffective coordination, a
nd inefficient use of resources.
238. See Mike King, Seal Cracks in Food Safety System, ATLANTA J. CONST., Nov. 7,
2006, at A14; U.S. Needs a Single Agency to Administer a Unified, Risk-Based
Inspection System: Testimony Before the Subcommittee on Oversight of Government
Management, Restructuring and the District of Columbia, Committee on Government
Affairs, U.S. Senate, U.S. Gen. Accounting Office, GAO/T-RCED-99-256 2 (1999),
Reforming the Food
available at http://www.gao.gov/archive/1999/rc99256t.pdf;
Safety System, supra note 234 at 1345-46.
239. Consider, for example, that the food safety system alone is "composed of fifteen
federal agencies that work under thirty foundational statutes." Reforming the Food
Safety System, supra note 234 at 1345-46 (citations omitted).
240. See Methodology and Credits, Top Secret America: A Washington Post
Investigation, WASH. PosT (July 2010), availableat http://projects.washingtonpost.com
/top-secret-america/articles/methodology/.
241. See generally U.S. Gov'T ACCOUNTABILITY OFFICE, GAO-1 1-318SP, REPORT
TO CONGRESSIONAL ADDRESSEES, OPPORTUNITIES TO REDUCE POTENTIAL DUPLICATION
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interrelated and overlapping issues as though they were discrete issues
produces inconsistency across agencies, duplicates activities, and increases
coordination costs. This diminishes accountability, and more subtly, it
places blinders around administrators and limits the possible factors and
courses of action that any one agency can take into consideration.242
A cross-agency resolution mechanism would offer one possible fix, 2 43
but such an approach would likely encounter administrative law problems
and, to the extent that considerable power were transferred, would likely
face resistance in Congress. Alternatively, Congress could, as a number of
scholars and organizations have recommended in the context of food-safety
laws, consolidate agency responsibility into a single food-regulatory entity
that is capable of making the necessary policy determinations and taking
the necessary steps toward effective implementation. 244 In early 2012,
President Obama laid out a proposal for the consolidation of six trade
agencies that emphasized that combining agencies could reduce costs,
improve services, streamline bureaucratic redundancies, and enable

IN GOVERNMENT PROGRAMS, SAVE TAX DOLLARS, AND ENHANCE REVENUE (2011),

available at http://www.gao.gov/new.items/d11318sp.pdf (identifying fragmented
agency structures and their negative effects).
242. See id.; see also FOOD SAFETY AND QUALITY: WHO DOES WHAT IN THE
FEDERAL GOVERNMENT, U.S. GEN. ACCOUNTING OFFICE, GAO/RCED-91-lB, FOOD
SAFETY AND QUALITY: WHO DOES WHAT INTHE FEDERAL GOVERNMENT 4 (1990).

243. Compare the criticisms that were made of the Financial Stability Oversight
Council contained in the Dodd-Frank Wall Street Reform and Consumer Protection
Act, Pub.L. 111-203, H.R. 4173 (2009), which contains representatives from fifteen
government entities. See, e.g. Robert Cook, Director, Division of Trading and Markets
on behalf of Mary L. Schapiro, Chariman, Securities and Exchange Comm'n,
Testimony on the Financial Stability Oversight Council (Apr. 14, 2011), available at
Dodd-Frank
("[A]s
http://www.sec.gov/news/testimony/2011/ts041411rc.htm
implementation proceeds, the coordination of the FSOC agencies will continue to be a
vital consideration.").
244. In the context of food safety laws, see Stuart M. Pape et al., Food Security
Would Be Compromised by Combining the Foodand DrugAdministration and the U.S.
Department ofAgriculture into a Single Food Agency, 59 FOOD & DRUG L.J. 405, 405
(2004); Press Release, Center for Science in the Public Interest, Too Many Chefs in the
Food-Safety Kitchen? (Oct. 7, 2004). C.f. Reforming the Food Safety System: What if
Consolidation Isn't Enough?, supra note 234 at 1345-46. Compare the calls and
proposals for consolidation of financial regulation consolidation following the recent
2008 financial crisis. For an introduction to this debate, see Howell Jackson, A
Pragmatic Approach to the Phased Consolidation of Financial Regulation in the
United States (Harvard Public Law, Working Paper No. 09-19, 2008), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract-id=1300431.
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agencies to focus on their primary purposes.245 Another approach would be
to follow the model of statutes such as NEPA, as described above, and
mandate that agencies consult and take into account certain relevant factors
before proceeding with their implementation strategies.246 NEPA requires
that environmental considerations be taken into account by all government
agencies, but as litigation has revealed, courts have interpreted such
statutes as a procedural requirement like those imposed under the
Administrative Procedure Act247 and not as a guarantee of any substantive
In other words, even if the USDA conducted a full
outcome. 248
environmental impact analysis of its subsidy programs under NEPA like Le
Seur and Abelkop propose,249 it would impose no substantive legal
requirement to desist from any of the environmental harms it identified.250
At present, there is no requirement that the USDA take into account the
back-end healthcare costs that are created through its existing commodity
programs, but if NEPA litigation offers any guidance, such a requirement
would have to assume a different statutory framework.
This problem of fragmentation is not a product of the agencies
themselves so much as the authorizing statutes that delimit how
responsibility is divided among agencies and even how responsibilities are
divided within a single agency. The USDA's statutory scheme, for
instance, has resulted in the separation of nutrition guidelines from subsidy
The statutory obligations and subsequent agency
administration.
subdivisions reinforce somewhat arbitrary divisions even within the agency
itself. As Michael Pollan has noted, these internal divides require the
agency to regulate at cross-purposes with itself.251 Administrative law
serves as a further limitation on agency discretion.252 Rachel Barkow, in
245. See Laura Meckler, White House Seeks to Merge Agencies, WALL ST. J. (Jan. 14,
2012), http://online.wsj.com/article/SB1000142405297020454240457715836183489
4658.html.
246. See supra notes 200-203 and accompanying text; National Environmental Policy
Act (NEPA) of 1969, 42 U.S.C. Sec. 4332 (2006).
247. Administrative Procedure Act, 5 U.S.C. 551 (2010).
248. See Calvert Cliffs v. Atomic Energy Commission, 449 F.2d 1109 (DC Cir.
1971); Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council,
435 U.S. 519 (1978); Lemon v. Harvey, 448 F.Supp.2d 97, 104 (D.D.C.2006).
249. See La Seur and Abelkop, supra note 194 at 211-16.
250. See Lemon, 448 F.Supp.2d at 104 (holding that preparation of a supplementary
impact statement pursuant to NEPA would not "force defendants to alter their allegedly
injurious course of action here."). See also Carrie Lowry La Seur and Adam D.K.
Abelkop, supra note 194 at 224-25.
251. Pollan, supra note 2.
252. It is important to note that there is no reason to assume greater administrative
discretion would yield better policy results in this area. Given some of the other factors
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her article, The Ascent of the Administrative State and the Demise of
Mercy, argues that, "the rise of the administrative state has made
unchecked discretion an anomaly in the law, and a phenomenon to be
viewed with suspicion."253 In other words, the rise of the administrative
state is a story of empowering a large government entity to regulate in the
public interest while at the same time constricting their decision-making
abilities through judicial oversight and narrow statutory interpretation.2 54
Another of the largest problems posed by a fragmented agency system
is that it presents a large number of influence points where industry and
special interest pressure can be exerted. And it is a much easier task for
companies with a stronger financial stake in regulatory decision-making to
keep up with influence points and technical questions than average
members of the voting public. 2 5 5 To give an example: one of the greatest
challenges to the USDA's ability to implement effective food policy comes
from the agency's dependence on and connections to the industrial entities
it is charged with overseeing. Regulatory capture, a term used by public
choice economists to describe the situation in which a government
regulatory agency implemented to act in the public interest instead
advances the economic interests and special interests of the industry it is
charged with regulating.25 6 This problem is sometimes referred to as
"client politics," which "occurs when most or all of the benefits of a
program go to some single, reasonably small interest (an industry,

identified, such as regulatory capture, there are highly plausible arguments to be made
that enhanced discretion could in fact contribute further to market distortions and the
other problems identified throughout this paper.
253. Rachel Barkow, The Ascent of the Administrative State and the Demise of
Mercy, 121 HARV. L. REV. 1332, 1334 (2008).
254. See id. at 1335.
255. See generally Michael E. Levine and Jennifer L Forrence, Regulatory Capture,
Public Interest, and the Public Agenda: Toward a Synthesis, 6 J. LAW, ECON. AND
ORGANIZATION (1990); Ezra Klein, Our CorruptPolitics: It's Not All Money, NEW
YORK REVIEW OF BOOKS (Mar. 22, 2012), available at http://www.nybooks.com/
articles/archives/2012/mar/22/our-corrupt-politics-its-not-all-money/?pagination=false
("The lobbyists are smart and personable and interesting and connected. They have
expertise [the politician] needs, and connections that can help him, and information
about what other political actors are doing that gives him a leg up. It is a perfect
mixture of ideological comradeship, financial perks, and personal affinity.").
256. See, e.g., Fr6ddric Boehm, Regulatory Capture Revisited-Lessons from the
Economics of Corruption (Working Paper, 2007), availableat http://www.icgg.org/
downloads/Boehm%20-%2ORegulatory/ 20Capture%2ORevisited.pdf.
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profession, or locality) but most or all of the costs will be borne by a large
number of people (for example, all taxpayers)." 2 5 7
A number of charges of regulatory capture at the USDA were made in
the wake of the 2004 mad cow disease scare when the USDA refused to
require industry-wide testing and even went so far as to ban a willing beef
producer from testing his cattle for the disease. 258 The Wall Street Journal
similarly speculated that industry pressures are responsible for the failure
of the USDA under President Obama to require an environmental impact
statement to consider the impact of its decision to permit the planting of
genetically modified alfalfa.2 5 9 Another recurrent complaint about the
USDA has been its inability to articulate dietary guidelines that address the
severity of the obesity epidemic facing this country given the weight of
industry pressure on the agency's rulemaking process. 260 A recent study by
the Harvard School of Public Health observed that the 2010 Dietary
Guidelines were a considerable improvement over previous USDA
publications, but that they still failed to reflect the scientific consensus
about what a healthy diet entails. 26 1 The researchers see this failure as
likely related to the role that "powerful food industry groups-the Grocery
Manufacturers Association, the Sugar Association, the National Milk
Producers Federation, and the National Cattleman's Beef Association,
among them," play during the USDA's scientific review process and during

public hearings. 2 62
With respect to commodity subsidies, the conflict of interest extends
past the simple fact that a considerable number of USDA employees
depend on the existence of subsidies for their own jobs. To the extent that
257. JAMES Q. WILSON, BUREAUCRACY: WHAT GOVERNMENT AGENCIES
WHY THEY Do IT 76 (1989).

DO

AND

258. See Donald G. McNeil Jr., U.S. Won't Let Company Test All Its Cattle for Mad
Cow, N.Y. TIMES, April 10, 2004, available at http://www.nytimes.com/2004/04/10/us/
us-won-t-let-company-test-all-its-cattle-for-mad-cow.html.
259. See Holman Jenkins, Let's Restart the Green Revolution: Foodprices are up,
and output andproductivity is falling behind Not enough attention is beingplaced on
regulation-inducedstagnation, WALL ST. J., Feb 11, 2011, available at http://online.
wsj.com/article/SB10001424052748703445904576118020915591658.html.
260. See, e.g., MARION NESTLE, FOOD POLITICS: HOW THE FOOD INDUSTRY
INFLUENCES NUTRITION AND HEALTH (2d ed. 2007).
261. See The Nutrition Source: New U.S. Dietary Guidelines: Progress, Not
Perfection, HARVARD SCHOOL OF PUBLIC HEALTH, http://www.hsph.harvard.edu/
Marion
nutritionsource/what-should-you-eat/dietary-guidelines-20 I 0/index.html;
Nestle, The 2010 Dietary Guidelines: Enjoy your food, but eat less!, FOOD POLITICS
BLOG (Jan. 31, 2011), available at http://www.foodpolitics.com/201 1/01/the-2010dietary-guidelines-enjoy-your-food-but-eat-less/.
262. See The Nutrition Source, supra note 261.
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the USDA has discretion over the administration and delivery of
commodity subsidies, industry representatives likewise have a considerable
role in influencing agency determinations, both during public hearings,263
through the submission of industry-funded findings, and through widescale media campaigns, such as the rather infamous Sweet Surprise
campaign of the Corn Refiners Association.264 Because representatives
from the USDA regularly have the opportunity to partake in the drafting of
Farm Bill legislation and occasionally appear before Congress regarding its
authorizing statutes, their willingness to testify adversely to the interests of
their clientele, particularly when their agency's jobs are potentially at stake,
creates a conflict of interest that jeopardizes the possibility that the USDA
will ever support food policies that serve the broader public's nutritional
needs.
B. CongressionalCommittees & the Illusion that Farm Bills only Affect
Farming
There are a number of structural features of Congress that help
explain the unpopular Farm Bills' remarkable persistence. The corn
subsidy served a useful public purpose when it was first passed, but the
process of legislative drift has allowed subsidy administration to develop in
one direction while the background economy develops in another.
However, the Farm Bill presents a special case. This bill has to be actively
reauthorized by Congress every five years, so the simple process of
changing background conditions cannot fully explain what is going on.
There is a great deal of political inertia surrounding the Farm Bill, in part
because its deleterious effects have not been overwhelmingly borne by any
single interest group, but also because the bill, despite its relative
unpopularity, has never engaged or mobilized the larger population
sufficiently to catalyze its repeal or to stop its recurring reauthorization.
This Section identifies several structural aspects of the U.S. legislative
process that enable the type of interest group overrepresentation, which is
the topic of Section C. The breakdown that leads to the continued
legislative renewal of the Farm Bill every five years actually reveals a

263. See, e.g., Ben Tucker, Can't Keep 'Em Down on the Farm Bill, THE COLLEGE
HILL INDEPENDENT (Apr. 9, 2011), http://students.brown.edu/CollegeHill
Independent/?p=4660 (discussing the lack of broad public participation at public
hearings).
264. Changing the Conversation about High Fructose Corn Syrup, CORN REFINERS
ASSOCIATION, http://www.sweetsurprise.com/sites/default/files/ChangingThe
Conversation2008.pdf.
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deeply entrenched and unnecessary corporate welfare regime and in many
ways reveals how out of touch our current political system is at responding
to the problems facing our country. Not only can Congress not address
problems, it cannot even stop actively funding the ones it creates and
perpetuates.
The congressional committee system contributes to the problem in
several ways as well. Like the compartmentalization and balkanization
problems affecting the agencies charged with the administration of Farm
Bill legislation, Congressional committees face coordination problems and
arbitrary divisions of responsibility. A single committee is often charged
with drafting and revising the majority of the Farm Bill. Although
eventually the full legislative body will have a chance to propose revisions
and ultimately vote on the bill, the interests of the drafting committee,
typically the agricultural committee with the strongest economic ties to
farm states, tend to predominate through to the bills' final versions.2 65
These problems are rendered more significant by the fact that the Farm Bill
is largely viewed-by both representatives and their constituents alike-as
purely agricultural legislation and not, more accurately, as affecting the
health, welfare, and environmental interests of a broad cross-section of
Americans.
The Senate, for example, has separate committees for Agriculture,
Nutrition and Forestry; Appropriations; Energy and Natural Resources;
Environment and Public Works; Health, Education, Labor and Pensions.266
Although these committees, and certainly others not listed here, may have
interests deeply connected to a broad conception of food and agricultural
policy, Farm Bill legislation is entrusted to the Agricultural
Committees. 26 7_ The broken Senate rules, such as the overuse of the
filibuster and secret holds, along with the near-absence of debate on the
Senate floor, make this deliberative and representative failure even more
acute.
The process of assigning Farm Bill legislation to the House and
Senate
Agricultural
Committees,
compounded
by
popular
misunderstandings about the bill's effects, effectively shields the bill from
the kind of debates that the United States needs to have. Michael Pollan
has expressed this concern quite powerfully:

265.

See Farm Bill, U.S. SENATE COMMITTEE ON AGRICULTURE, NUTRITION &

FORESTRY,

http://www.ag.senate.gov/issues/farm-bill/ (last visited June 18, 2012).

266. See United States Senate Committees Home, UNITED STATES SENATE,
http://www.senate.gov/pagelayout/committees/d-threesections-with-teasers/committ
ees home.htm (last visited June 18, 2012).
267. See id; Farm Bill, supra note 265.
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[Y]ou would think the farm-bill debate would engage the
nation's political passions every five years, but that hasn't
been the case. If the quintennial antidrama of the "farm
bill debate" holds true to form this year, a handful of farmstate legislators will thrash out the mind-numbing details
behind closed doors, with virtually nobody else, either in
Congress or in the media, paying much attention. Why?
Because most of us assume that true to its name, the farm
bill is about "farming," an increasingly quaint activity that
involves no one we know and in which few of us think we
have a stake. This leaves our own representatives free to
ignore the farm bill, to treat it as a parochial piece of
legislation affecting a handful of their Midwestern
colleagues. Since we aren't paying attention, they pay no
political price for trading or even selling their farm-bill
votes. The fact that the bill is deeply encrusted with
incomprehensible jargon and prehensile programs dating
back to the 1930s makes it almost impossible for the
average legislator to understand the bill should he or she
try to, much less the average citizen. It's doubtful this is
an accident. 168
The committee system has also made it possible for private sector lobbyists
to target fewer representatives and to frame their interests more narrowly,
far more narrowly than the scope of issues in the public interest affected by
agricultural legislation. A recent study by The Center for Responsive
Politics and THE FISCAL TIMES found, in the words of one journalist, that
"[m]embers of many influential committees receive a disproportionate
share of their campaign contributions from people and corporate political
action committees with business before them."2 6 9
The more general problem, beyond its enabling effect on special
interests, is that the committee structure creates a veto point270 and gives a
268.

Pollan, supra note 2.

269. Michael Beckel, It's Official: Corporate Lobbyists Target Campaigns Of Key
Committee Members, BUSINESS INSIDER (Apr. 14, 2011), available at
http://articles.businessinsider.com/2011-04-14/politics/30017708 1_committeescontributions-campaign. See OpenSecrets.org / Fiscal Times Investigation Reveals
Intimate Ties Among Congressional Committees, Special Interests, OPEN SECRETS
(Apr. 13, 2011), http://www.opensecrets.org/news/2011/04/opensecrets-fiscaltimesjoint-project-announcement.html.
270. See generally Thomas H. Hammond, Veto Points, Policy Preferences, and
BureaucraticAutonomy in Democratic Systems, in George A. Krause and Kenneth J.
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narrow subset of legislators the ability to make determinations that extend
far beyond their intended purview. In March of 2011, for example, the
House Agricultural Committee, in an effort to reduce the Congressional
budget, endorsed a letter supporting cuts in the Supplemental Nutrition
Assistance Program (SNAP), which helps low-income Americans purchase
food. 271 A record 46.5 million Americans received SNAP in December of
201 1.272 Given the ways in which the committee system makes targeted
campaign contributions and lobbying easier, it is perhaps unsurprising that
the House Agricultural Committee indicated that it would rather cut SNAP
than cut automatic subsidies to farms.273 These are precisely the deals that
the committee structure helps broker. As Michael Pollan has noted, "[i]t's
an old story: the 'hunger lobby' gets its food stamps so long as the farm
lobby can have its subsidies." 274 Although the largest single expenditure
under the 2010 Farm Bill did go to fund nutrition programs like SNAP,2 75
such large-scale determinations about entitlement cuts to basic nutrition
programs are not the sort of decisions that a handful of legislators should
decide for the entire country without greater Congressional deliberation.
And absent the structural pressure to engage in a more comprehensive
"farm bill debate," the possibility of an overhaul in federal food policy
remains unlikely.
C. Lobbyists, Interest Groups, & the Illusion ofPublic Choice
As described in the preceding paragraphs, the breadth of issues
impacted by the Farm Bill sits somewhat awkwardly with the fact that such

Meier, eds.,

POLITICS, POLICY, AND ORGANIZATIONS: FRONTIERS IN THE SCIENTIFIC
STUDY OF BUREAUCRACY, (2003), availableat http://www.press.umich.edu/pdf/

0472113178-ch4.pdf (discussing veto points and how they impede policy changes).
271. Press Release, Committee on Agriculture, U.S. House of Representatives,
Agriculture Committee Adopts Budget Letter (Mar. 15, 2011), available at
http://agriculture.house.gov/press/PRArticle.aspx?NewslD=1340.
272. SNAP/Food Stamp Participation,FOOD RESEARCH AND ACTION CENTER (2011),
http://frac.org/reports-and-resources/snapfood-stamp-monthly-participation-data/.
273. See Tim Feinholz, Ag Committee Supports Cuts to Food Assistance, Not Farm
Subsidies, THE NATIONAL JOURNAL (Mar. 21, 2011), http://nationaljournal.com/agcommittee-supports-cuts-to-food-assistance-not-farm-subsidies-20110321.
274. Michael Pollan, Weed It and Reap, N.Y. TIMES, (Nov. 4, 2007),
http://www.nytimes.com/2007/11/04/opinion/04pollan.html?_r I &pagewanted=al 1.
275. See Lynne Finnerty, Cutting Farm Programs Would be a Pyrrhic Victory,
AMERICAN FARM BUREAU FEDERATION (June 27, 2011), http://www.fb.org/index.php
?action=newsroom.focus&year2011&file=fo0627.html ("Nutrition programs, on the
other hand, have grown, accounting for a whopping 80 percent of the farm bill in 2010,
compared to 52 percent in 2002.").
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a limited subdivision of Congress exercises such disproportionate influence
over the bill's drafting. The Agricultural Committee is dominated by
members of Congress from farm states, which carries serious implications
for the interest group politics of the Farm Bill. There is no traditional
partisan split that sustains the agricultural subsidy regime, and as
previously discussed, subsidies have vocal critics on both sides of
America's political divide. The problem is, rather, one of legislative and
regulatory capture, 276 and there is considerable evidence that private farm
sector lobbying affects both Republicans and Democrats alike. As Tim
Feinholz reported, House Agricultural Committee Chairman Frank Lucas
(R-OK) has reported $445,714 in political contributions from the
agricultural industry over the course of his career, and ranking Democrat
Collin Peterson (D-MN) has reported $809,097 in agricultural sector
donations.277
According to standard public choice and public interest theories of
economic regulation, Congressional action should be expected to correct
for market failures and externalities and to establish corrective measures
within areas of activities unreachable by market forces.2 7 8 As a practical
matter, however, costs that are dispersed over large areas or disaggregated
groups of individuals receive disproportionately less representation when
Farming
compared to cohesive, well-defined economic interests.
legislation is no exception. In fact, the Farm Bill offers a powerful
illustration of the limits of public interest and public choice theories of
legislation within our current legislative system. The reason the Farm Bill
offers such a powerful example is that, unlike many issues where liberal
and conservative legislators disagree considerably over what policies are in
the "public interest," agricultural subsidies have few political defenders on
either side of the aisle. Rather than act as a rational economic actor to
correct for externalities, such as the environmental and healthcare costs the
bill exacerbates, Congress continues to actively fund and perpetuate them
through subsidies that free-market advocates find objectionable. Public

276. Matt Yglesias, EmbracingRegulatory Capture, THINK PROGRESS (Jan. 4 2011),
http://yglesias.thinkprogress.org/2011/01 /embracing-regulatory-capture/ (describing the
process of "regulatory capture" affecting Congress, a phenomenon "wherein private
interests seize control of the policymaking apparatus for their own interests").
277. Feinholz, supranote 273.
278. See generally Richard Posner, Theories of Economic Regulation, BELL J. OF
ECON., v5(2), 335 (1974); Robert D. Tollison, Public Choice and Legislation, 74 VA.
L. REV. 339 (1988); RICHARD CORNES AND TODD SANDLER, THE THEORY OF
EXTERNALITIES, PUBLIC GOODS, AND CLUB GOODS (2d ed. 1996).

2012

CORNOGRAPHY

55

choice accounts of legislation cannot adequately explain the Farm Bill's
persistence.
The more general failure of public interested legislation in recent
decades can be understood as a breakdown in one of the United States'
most fundamental mechanisms for collective action.279 Senators and
Congresspersons, taken individually, have enormous economic pressure to
fundraise, 280 and well-financed special interest groups, particularly with a
direct financial stake in legislative outcomes, can help them meet their
individual targets to an extent that the more diffuse public cannot. Thus,
rather than aggregating voter preferences or addressing problems that
impact broad but uncoordinated members of the public, legislators'
individual incentives will often diverge systematically from the interests of
their constituents or even legislators' own policy preferences. Consistent
with interest group models of economic regulation,28 ' individual incentives
of legislators give rise to market-like competition among interest groups
hoping to secure votes, and as result, collective action solutions are
impaired.282 Signals from constituents about their conception of a public
good become simply one among many competing considerations a
legislator seeking reelection may respond to. As a practical matter, interest
groups, community organizations, nonprofits, corporations, consumers, and
other entities seeking to advance more public-interested regulatory
platforms still organize and form mechanisms for exerting pressure on
legislators. But beyond the collective action difficulties facing these
diffuse interest groups lies the more intractable barrier: the economic
incentives faced by individual legislators can preclude legislators from
voting in accordance with even with their own conception of the public
interest. With such incentive structures in place, concerted industry
lobbying and the absence of a concentrated public interest lobbying group

279. See generally ELINOR OSTROM, GOVERNING THE COMMONS: THE EVOLUTION OF
INSTITUTIONS FOR COLLECTIVE ACTION (1990).
280. See Alica M. Cohn, Sen. Durbin: Amount of time Senate spends fundraising
would shock Americans, THE HILL (March 30, 2012), http://thehill.com/blogs/blogbriefing-room/news/219269-sen-durbin-amount-of-time-senate-spends-fundraisingwould-shock-americans.
281. See generally Posner, supra note 278; Robert D. Tollison, Regulation and
Interest Groups, in REGULATION, 59-76 (ed. Jack High, 1991); Geoffrey S. Becker, A
Theory of Competition Among Pressure Groupsfor PoliticalInfluence, QUARTERLY J.
OF ECON. 98: 371 (August 1983).
282. See generally Robert V. Percival, EnvironmentalLegislation and the Problem of
Collective Action, 9 DUKE ENVIRON. L. & POL'Y FORUM 9-28, 20-26 (Fall 1998),
availableat http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1 182
&context=delpf (discussing how this has been evidenced in environmental legislation).
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to counteract that influence have imperiled the possibility that public
choice mechanisms will operate to produce public goods or, more
modestly, reduce the number of non-Pareto-improving market
interventions.2 83
This breakdown can be seen by looking at interest groups'
interactions with legislators and then observing the legislative compromises
that emerge. Lobbying and our system of privately funded political
campaigns are essential to any an explanation for America's inability to
legislate, particularly regarding issues such as corn subsidies where the
public welfare interests run counter to a concentrated and articulate
corporate interest. As Barbara Atwell wrote, "[o]ne of the likely obstacles
to reforming America's weight problem is the food industry itself. The
politics of food cannot be underestimated." 2 84 Nutrition expert and New
York University Professor Marion Nestle made a similar observation
during a recent interview with National Public Radio (NPR): "[t]he other
source of corruption, of course, is the way we fund election campaigns. As
long as corporations are funding the campaigns of our congressional
representatives, we're not going to get laws passed that favor public health.
Our laws are going to continue to favor corporate health." 285
Without even needing to allege that any illegal corruption transpired
or that quid pro quo campaign contributions were exchanged for the
continued support of subsidy payments, the problems inherent in this
design nonetheless disrupt public choice and effective representation in the
public interest. Scholars have noted that even legally permissible forms of
lobbying influence undermine the legitimacy of our democratic
representative institutions.28 6 The perception of corruption likewise
undermines democratic trust and has been cited as a major reason to reform
existing campaign finance restrictions2 8 7 and served as a compelling state

283. See P. Jean-Jacques Herings and Herakles Polemarchakis, Pareto improving
price regulation when the asset market is incomplete (Dept. of Economics, Yale
University, Working Paper No. 01-31, 2001), available at http://www.econ.yale.edu/
seminars/microtlmt03/polemarchakis-030305.pdf ("Price regulation, which operates
anonymously, on market variables, can be such a Pareto improving policy, even when
the welfare effects of rationing are taken into account.").
284. Atwell, supra note 168, at 17 (citations omitted).
285. Interview with Marion Nestle, National Public Radio, Jan. 20, 2011, Can WalMart Change America's Eating Habits?, available at http://www.npr.org/2011/01/20/
133091250/Can-Wal-Mart-Change-Americas-Eating-Habits.
286. See, e.g., Laurence Lessig, Democracy After Citizens United, BOSTON REVIEW,
Sept./Oct. 2010, available at http://bostonreview.net/BR35.5/lessig.php.
287. See Jacob Sullum, The Appearance of Corruption, REASON MAGAZINE, Dec.
2010, available at http://reason.com/archives/2010/11/30/the-appearance-of-corruption
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interest in the Supreme Court's First Amendment since Buckley v. Valeo.288
The improved access that lobbyists have to legislators, the financial
dependencies that legislators develop on their largest campaign
contributors, and the subtle ways in which contributions foster more
favorable impressions among legislators together undermine the
representative process that serves as the premise of our legislative system
Absent these influences, it would be difficult to
of government.
comprehend how harmful, unpopular legislation like the commodity
subsidies within the Farm Bill would persist or even came to pass in the
first place.
Lobbying from agricultural companies is considerable. When taken
alongside the committee system and the large influence that several
Midwestern representatives exert over agricultural policy, even modest
industry contributions when properly targeted can have a significant effect.
At the time of the 1973 deregulatory move within agriculture, which was
spearheaded by then Secretary of Agriculture Earl Butz, subsidies primarily
benefitted a handful of large companies such as Cargill and ADM, which
came to dominate the high-fructose corn syrup industry. 289 As Charles
Krafoff wrote, "it wasn't precisely a windfall, since ADM had done a great
deal to engineer this outcome." 2 90 It is no coincidence that Butz's free
market rhetoric and admonition to "get big or get out" aligned so closely
with the interests of the nation's largest commodity producers. 2 9 1 Cargill

(noting that John McCain made eliminating the appearance of corruption a part of his
2000 campaign and when advocating for the eventual passage of the McCain-Feingold
Bipartisan Campaign Reform Act of 2002, stating for example, "[i]t's the appearance
that's just as important.").
288. Buckley v. Valeo, 424 U.S. 1 (1976) see also, Thomas Burke, The Concept of
Corruptionin Campaign FinanceLaw, 14 CONST. COMMENTARY 127 (1997), available

at http://www.wellesley.edu/Polisci/tb/finlaw.html (stating that Buckley v. Valeo held
"that only society's interest in preventing 'corruption and the appearance of corruption'
outweighed the limits on free expression created by limits on campaign contributions
and expenditures").
289. See The FactsBehind King Corn, supra 65, at 1-2.
290. Chip Krakoff, Starvation, Obesity, and Corporate Welfare: Archer Daniels
Midland and U.S. Policy, EMERGING MARKETS OUTLOOK (Oct, 13, 2010), available at

http://www.emergingmarketsoutlook.com/?p=1469 (describing ADM's electioneering
activities from the late 1960s through 2009).
291. The following passage is instructive and suggests ADM did far more than issue
public statements favoring the administration's deregulatory policies: "During the
Watergate Investigation, Special Prosecutor Archibald Cox indicted then-ADM CEO
Dwayne Andreas for giving $100,000 in illegal contributions to Hubert Humphrey's
1968 Presidential campaign. But Andreas was nothing if not bipartisan. Richard
Nixon's secretary Rose Mary Woods, testified that during Nixon's 1972 campaign
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and ADM had actually advocated publicly with Butz and the Farm Bureau
for selective deregulatory policies and liberalized international trade
292
policies.
Nor is it surprising that the largest industrial growers were the
primary beneficiaries of governmental subsidies and saw persistent
293
despite a major
increases in market share since their implementation,
purported rationale for the subsidy being to support small-scale, familyowned farms.294 Consider the following 2008 graph from the USDA
Economic Research Service, which indicates that while commercial farms
constituted only 12% of farms in the U.S. they received an impressive and
disproportionate 62% of government agricultural payments:

Andreas handed her an envelope containing $100,000 in $100 bills. Between 1975 and
1977 Andreas gave $72,000 in ADM stock to the children of David Gartner, senator
Humphrey's chief of staff at the time, whom President Jimmy Carter in 1977 named to
head the Commodity Futures Trading Commission (he was later forced to resign when
the details of the ADM gift came to light)." Id.
292. See Id; The Facts Behind King Corn, supra note 65, at 1; Philpott, Food First,
supra note 69.
293. Alan Bjerga, Most U.S. Farm Subsidies Go to 10% of Recipients, Group Says,
BLOOMBERG, (May 4, 2010) http://www.bloomberg.com/news/2010-05-04/almost-twoHassebrook, supra
thirds-of-u-s-farm-aid-goes-to-10-of-recipients-group-says.html;
note 15 ("When the Center for Rural Affairs analyzed Agriculture Department
spending, we found that the U.S.D.A. spent twice as much subsidizing the 20 largest
farms in each of 13 leading farm states as it spent on rural development (business and

entrepreneurial development, housing and infrastructure).").
294. See, e.g., id ("Some elected officials who crow the loudest about cutting
unnecessary spending seem to be among the most vociferous defenders of unlimited
subsidies to the nation's largest farms. The hypocrisy on this issue, however, is not
limited to Republican budget hawks. Many Democrats who wrap themselves in

rhetoric about saving the little guy are equally timid when it comes to reigning in
mega-farm subsidies.").
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Contributions from major agricultural interests have shown little sign
of abating. According to the nonprofit Public Campaign, "[o]ver the past
12 years, the industry has spent $1.5 billion on lobbying and campaign
contributions at the federal level." 2 96 As Laurence Lessig recently noted in
a talk calling for reforms to America's campaign finance system,
"companies that build on corn spend millions of dollars to continue to get
government subsidies for corn." 297 Other researchers have observed that it
is not only growers, but also food producers and manufacturers who
depend on cheap and abundant corn-derived products such as high-fructose
corn syrup, who are lobbying for the continuation of subsidies that prevent
the actual costs of agricultural production from being borne by
businesses.298 ADM, a major recipient of the private benefits conferred
through corn subsidies, 299 has continued to donate generously to a number
of presidential and senatorial campaigns and sponsored the 2008
Democratic National Convention.300 According to ADM's website on

295. Farm and Commodity Policy: Government Payments and the Farm Sector: Who
Benefits and How Much?, USDA ECONOMIC RESEARCH SERVICE BRIEFING RooM
(Sept. 9, 2011), http://www.ers.usda.gov/Briefing/FarmPolicy/gov-pay.htm.
296. Adam Smith, Campaign Cash, It's What's for Dinner, PUBLIC CAMPAIGN (Jan.
11, 2011), http://www.publicampaign.org/blog/2011/01/27/campaign-cash-its-whatsfor-dinner.
297. Presentation of Laurence Lessig, supra note 122.
298. See Christine Spolar and Joseph Eaton, Food Lobby Mobilizes, As Soda Tax
Bubbles Up, HUFFINGTON POST, (Mar. 18, 2010), http://www.huffingtonpost.com/2009
/11/04/soda-tax-mobilizes-food-I n 345840.html.
299. See Bovard, supra note 147.
300. Chip Krakoff, supra note 290.

60

JOURNAL OF FOOD LAW & POLICY

VOL. 8

corporate responsibility, the company's stated philosophy on political
contributions is the following:
ADM and ADMPAC, a political action committee funded
by our employees' voluntary contributions, therefore
support candidates for political office and organizations
that share our pro-growth vision, our aspirations for the
future of global agriculture, and our commitment to the
people who depend on it for their lives and livelihoods.
We strongly believe that this political activity is in the best
interests of our stockholders, customers and employees.30 1
In 2010, ADM Corporate gave $340,750 in federal and state campaigns,
and ADMPAC gave another $183 ,000.302
Subsidies are not the only aspect of farming legislation that lobbyists
have taken an interest in. Other efforts to correct for imbalances resulting
from these price supports have been similarly impeded. Lawrence Lessig
also observed that the sugar industry has taken an approach that unwittingly
complements the corn lobby to the detriment of the public's health by
seeking tariffs and legislation that will keep the cost of cane sugar
artificially high, a practice that helped entrench high-fructose corn syrup in
the American diet.303 THE WASHINGTON POST reported that "[d]uring the
2004 election cycle, two Florida sugar companies gave a total of $925,000
to election coffers."304 Consider the following passage from Barbara
Atwell's paper on the healthcare costs of America's de facto food policy:
The food industry has also been proactive in its efforts to
ensure that the tobacco litigation experience will not be
repeated in the food industry..

.

. Lobbying is taking place

to urge states to enact laws that prevent lawsuits for
personal injuries related to obesity. These "commonsense
consumption" laws would place accountability for obesity

301.

2011 Corporate Responsibility Report - U.S. Political Contributions, ADM,

http://www.adm.com/en-US/responsibility/201 1CR/Pages/politicalspending.aspx (last
visited April 5, 2011).
302. Id.
303. See Julian Brookes, Lawrence Lessig on How Money Corrupts Congress - and
How to Stop It, ROLLING STONE MAGAZINE, Oct. 5, 2011, availableat
http://www.rollingstone.com/politics/blogs/national-affairs/lawrence-lessig-on-howmoney-corrupts-congress-and-how-to-stop-it-20111005.
304. Big Sugar, THE WASHINGTON POsT, Apr. 16, 2005, at A18, available at
http://www.washingtonpost.com/wp-dyn/articles/A57782-2005Aprl 5.html.
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on the consumer, making it more difficult to sue food
manufacturers. . . . A number of advocacy groups, in
particular, the National Restaurant Association, have
advocated for this legislation.305
Because of the diversity of special interests clamoring to influence laws
pertaining to agricultural and dietary issues, the resulting policies are
uneven and bear little resemblance to any articulable food policy. That a
bill can be cobbled together from diverse interests by no means implies that
a deliberative consensus was reached; it simply means enough diverse
interests received sufficient benefit to tolerate the remaining portions of the
legislation. As Johnson and Monke noted, "[t]he omnibus nature of the bill
can create broad coalitions of support among sometimes conflicting
interests for policies that individually might not survive the legislative

process." 306
There is no suggestion that the campaigning and lobbying actions of
ADM or others described in the preceding paragraphs are illegal. The
ADM example, like countless more since, clarifies why democratically
preferred and public interested policies have proven unattainable:
legislators and other political actors are financially beholden to the very
interests they purport to regulate. When you combine the fact that both
major political parties suffer from this kind of financial dependence with
the pressure the two-party system puts on voters to maintain solidarity with
their parties to prevent a seemingly worse alternative from being elected,
any effective mobilization of the electorate around this issue is likely to
remain elusive. With respect to food policy, the public choice model and
median voter theories of politics are not operating in the United States.
V.

CONCLUSION

The combined direct and indirect costs of the corn subsidy are
astronomical. The average annual tax expenditures on corn supports is
nearly $5 billion for the past 16 years, with a total of over $77.1 billion. 3 07

305. Atwell, supra note 168, at 17-18 (2007) (citing Forest Lee Andrews, Small
Bites: Obesity Lawsuits Prepareto Take on the FastFood Industry, 15 ALB. L.J. SCi. &
TECH. 153 (2004); Lorraine M. Buerger, The Safe Games Illinois Act: Can Curbs on
Violent Video Games Survive Constitutional Challenges?. 37 LOY. U. CHI. L.J. 617,
659-60 (2006); Jason A. Smith, Setting the Stage for Public Health: The Role of
Litigation in Controlling Obesity, 28 U. ARK. LITrLE ROCK L. REV. 443, 452-54
(2006).
306. JOHNSON AND MONKE, supra note 45.
307. Farm Subsidy Database,supra note 128.
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A disproportionate share of that figure went to the largest commercial
producers 308 and went on to subsidize a number of products of "dubious
social utility," including ethanol, high-fructose corn syrup, and
concentrated animal feeding operations (CAFO) animal products.3 09 The
Farm Bill as it currently exists also exacerbates America's epidemic of
diabetes, obesity, and coronary diseases, contributes massively to
healthcare costs, lost productivity, and other inefficiencies associated with
these conditions. The legislation also indirectly contributes to increases in
the price of fossil fuels, adds deferred costs in the form of a number of
irreversible environmental harms, including soil erosion, water pollution,
global warming, and the development of antibiotic resistant bacteria
associated with the CAFO farms that corn subsidization has rendered
profitable. The costs of this legislation also include the increased incidence
of starvation, immigration, and political instability that it promotes
internationally, all of which over time impose additional cost burdens on
U.S. taxpayers. The combined costs are massive.
The case for regulation here is far stronger than in areas where
(forgive the pun) the legislature has not already occupied the field. The
problem is not merely that the U.S. government should intervene in a failed
market to reduce the externalities or to stabilize commodity prices; the
problem is that the government actively funds the continuation of those
very same externalities it should be limiting while a handful of private
entities pocket the benefits of those public expenditures. As Mark Bittman
phrased it, "[t]he point is that this money, which is already in the budget,
could encourage the development of the kind of agriculture we need, one
that prioritizes caring for the land, the people who work it and the people
who need the real food that's grown on it,, 310
Because of the conflicts of interest at the core of our political
institutions, these near-universally reviled market distortions have become
entrenched and, practically speaking, have become part of the background
of the way things are. This state of affairs prompted Hanson, Benforando,
and Yousef to remark that, "policymakers tend to treat [subsidies] as part of
the unseen natural situation, and thus tend to be blind to their health effects
and, more specifically, their contribution to the obesity epidemic." 3 1' The
same could be said with respect to the environmental, socioeconomic, and
global labor and hunger crises that this legislation to some degree helps
308. Farm and Commodity Policy, supra note 295.
309. Philpott, supra note 139.
310. Bittman, supra note 228.
311. Adam Benforado, Jon Hanson, & David Yosifon, Broken Scales, supra note
147, at 1792.
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create. Commentators like Michael Pollan have expressed the somewhat
cynical hope that changes will come once the healthcare and insurance
industries start footing the bill for our failed food policies.3 12 But waiting
around for a problem to get worse so that corporate interests and public
concerns realign is hardly a solution. The perverse incentives perpetuated
by current commodity subsidy programs are perhaps all that can be
expected until Americans confront the structural problems and perverse
incentives that constitute the legislative process in the United States.

312. See Michael Pollan, How Change Is Going to Come in the Food System, THE
NATION, (Sept. 14, 2011), available at http://www.thenation.com/article/163399/howchange-going-come-food-system.
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INTRODUCTION

Four-fifths of all pharmaceuticals have been developed from natural
plant resources,' and native plant resources similarly play a significant role
in the development of new and improved crops.2
Yet, scientists agree that the vast potential of the world's plant genetic
resources is rapidly disappearing.' Most of the plants needed for future
development can be found only in biodiversity-rich developing countries.
Intensive utilization of these unique resources can lead to their irreparable
depletion. Thus, there is a continual conflict between the need for research
and development, on the one hand, and the need for conservation of
biodiversity and protection of traditional knowledge on the other.
Similarly, the local societies and those developing nations that
involuntarily give up valuable biological resources and the traditional
knowledge associated with them are often left without any compensation
from the multinational corporations who develop the new products. Thus,
there is also a continual economic conflict between the developing
countries, their citizens, and the multinational companies that develop new
products based on their native plant resources, often relying on the
traditional knowledge or local culture. In many cases, only the companies
receive financial gain and intellectual property protection.
Some refer to the acts of multinational companies as biopiracy. They
argue for restrictions on the use of native plant materials and for protection
of the traditional knowledge that guides their potential modem use. Others
reject even the term biopiracy and claim that restrictions will bury the
dream to find a cure for cancer, for example, as it could be hidden
somewhere in the rain forest and not be accessible for scientific research.'
Likewise, it is claimed that the idea of providing long-term native
communities with new property rights over their nonscientific knowledge
of biological resources would create an obstacle for research and
development. 6 It would raise the costs of research and thus the costs of
new drugs and crops developed from existing biological resources.
Biotech and pharmaceutical companies would have to negotiate with rights
1. Paul J. Heald, The Rhetoric ofBiopiracy, 11 CARDOZO J. INT'L & COMP. L. 519,
531 (2003) (CITING AFRICAN CENTRE FOR TECHNOLOGICAL STUDIES, BIODIPLOMACY:
GENETIC RESOURCES AND INTERNATIONAL RELATIONS 52 (Sanchez & Juma, eds.,

1994)).
2. Id.
3. Id.
4. Id.
5. Id.
6. See Heald, supra note 1, at 531-32.
7. See id. at 531.

2012

MISAPPROPRIATION AND PATENTING

67

holders for the access and price. This process implies a myriad of different
8
problems and can end up with a refusal to allow access. Therefore, as
stated by Professor Heald, "the interest of the world community [would]
not [be] well served by the creation of new property rights" conferred to
indigenous communities.9
In practice, all of these discussions illustrate the actual conflict
between international intellectual property law and the rights of traditional
farmers in developing countries.10 Yet, many scholars agree that there is a
huge gap between the traditional knowledge and intellectual property legal
frameworks." On one hand, there are numerous protections available for
intellectual property rights (IPRs), and on the other hand, there are
inadequate, or almost non-existent, protections available for the traditional
knowledge that is possessed by indigenous communities and
misappropriated in the commercial markets. The latter category of rights
has never been fully integrated into the existing system of protection.
These matters are receiving increased attention throughout the world.
How these conflicts are resolved will have a great impact on international
agriculture, global food supplies, the pharmaceutical industry and
international trade.
In order to understand the scope of this article and the type of
biopiracy cases it addresses, a distinction needs to be made regarding what
exactly is being patented. "Patents protect the physical embodiment of
technological information or inventive activity - the invention - rather than
abstract thoughts."l 2 In the case of biopiracy, the most important issue is
not whether the plant itself is being patented, but whether the
"ethnobotanical knowledge" derived from that plant is.' Ethnobotanical

8. Id. at 531-32.
9. Id. at 532.
10. See Neil D. Hamilton, Legal Issues Shaping Society's Acceptance of
Biotechnology and Genetically Modified Organisms, 6 DRAKE J. AGRIc. L. 81, 106
(2001).
11. See Sumathi Subbiah, Reaping What They Sow: The Basmati Rice Controversy
and Strategiesfor Protecting TraditionalKnowledge, 27 B.C. INT'L & COMP. L. REV.
529, 540 (2004); Graham Dutfield, TRIPS-Related Aspects of TraditionalKnowledge,
33 CASE W. RES. J. INT'L L. 233, 235-37 (2001).
12. Edgardo Buscaglia, U.S. Foreign Policy and Intellectual Property Rights in
Latin America, HOOVER INSTITUTION: STANFORD UNIVERSITY (Apr. 1, 1997),
http://www.hoover.org/publications/epp/2846756.html?show-essay.
13. Zachary Hiller, The Promise & Peril of Trips, CURRENTS: INT'L TRADE L.J. 54,
56 (Summer 2009).
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knowledge refers to a "community's [traditional] knowledge about medical
and alimentary uses of plants."1 4
This article focuses on the issues of patentability of traditional
knowledge, the role of intellectual property systems in relation to
traditional knowledge, access to genetic resources, and the controversy
between "industrial" IPRs and the ones claimed by indigenous
communities. This article will not discuss the issue of the patentability of
life forms because this topic deserves independent examination. It is also
not the goal of this article to propose amendments to any existing legal
framework or to repeat others' appeals for revolutionary changes in U.S.
patent law. Rather, this article's objective is to find out how the traditional
knowledge can enjoy protection under existing law, both domestically and
internationally.
This article is divided into three parts. Section II provides a general
overview of the debate over the appropriation of traditional knowledge and
its further use in purely economical purposes. It also discusses some of the
existing views on biopiracy and bioprospecting. Section III examines the
existing legal framework, beginning with international perspectives, and
briefly describes the mechanisms available through the World Trade
Organization (WTO), World Intellectual Property Organization (WIPO)
and the United Nations (UN). It then considers national laws. Finally,
Section IV discusses possible legal mechanisms for the protection of
traditional knowledge both at the international and national levels.
II.

THE DEBATE

OVER BIOPROSPECTING AND BIOPIRACY

A. Bioprospecting View: Pro-patentArguments
The underlying goal of patent law is to give incentive to create and to
promote advances in technology.15 It was Thomas Jefferson's idea that
"ingenuity should receive a liberal encouragement."16 Therefore, inventors
are supposed to receive a "reward" for the time, funds and efforts they
invested into creating something new." This reward is the right of an
inventor to exclude others from manufacturing, using, or selling of the

14. Philip Schuler, Biopiracy and CommercializationofEthnobotanicalKnowledge,
in POOR PEOPLE'S KNOWLEDGE: PROMOTING INTELLECTUAL PROPERTY IN DEVELOPING
COUNTRIES 159, 178 fn. 1 (J. Michael Finger & Philip Schuler eds., Oxford University
Press 2004).
15. See James Thuo Gathii, The Structural Power of Strong PharmaceuticalPatent
Protectionin U.S. ForeignPolicy, 7 J. GENDER RACE & JUST. 267, 271 (2003).
16. Diamond v. Chakrabarty, 447 U.S. 303, 308-09 (1980) (quoting 5 WRITINGS OF
THOMAS JEFFERSON 75-76 (H. Washington ed., 1871)).
17. See Gathii, supra note 15, at 271.
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invention for twenty years from the date the patent application was filed.' 8
Using this exclusive right, inventors not only can regain their expenditures,
but they can also profit from such a monopoly.19 Thus, there is an
incentive to create.
In this regard, the "bioprospecting" is viewed as a "win-win"
situation.20 Research and development activities are based on the valuable
knowledge of indigenous peoples and resources available primarily in the
Southern Hemisphere.21 Revenue is generated and this revenue is used for
further research and development. The developing countries in the
Southern Hemisphere benefit from new medicines and from improved
seeds that will increase yields and increase overall agricultural productivity
of those nations. According to this bioprospecting perspective, these
discoveries can also provide indigenous communities with new food
sources.22
Without bioprospecting these resources and traditional
knowledge regarding their use would otherwise be left undeveloped.2 3
There is also an argument that benefits generated from the use of
biodiversity can be invested in the "improvement of livelihoods of
indigenous and local communities, biodiversity conservation programmes
and bio-technological capacity building." 24 However, these points may
seem quite idealistic and thus provoke a lot of criticism.
B.

"Biopiracy"Perspective

Recently, many legal scholars dealing with the issues of
bioprospecting, also known as biopiracy, criticize a worldwide system of
patent law and are especially indignant with U.S. patent law and the World
Trade Organization Agreement on Trade-Related Aspects of Intellectual
Property Rights agreement (TRIPS). 2 5 They argue that the modem system
18. See 35 U.S.C. § 154(a) (2010).
19.
20.

See Gathii, supra note 15, at 271.

PADMASHREE GEHL SAMPATH, REGULATING BIOPROSPECTING, INSTITUTIONS FOR
DRUG RESEARCH, ACCESS AND BENEFIT-SHARING 5 (United Nations University Press

2005).
2 1. See id.
22. See Maggie Kohis, Blackbeardor Albert Schweitzer: Reconciling Biopiracy, 6
CHI.-KENT J. INTELL. PROP. 108, 108 (2007).
23. See Megan Dunagan, Bioprospection Versus Biopiracy and the United States
Versus Brazil: Attempts at Creating an Intellectual Property System Applicable
Worldwide When Differing Views Are Worlds Apart-andIrreconcilable?, 15 L. & BUS.
REV. AM. 603, 619 (2009).
24. SAMPATH, supra note 20, at 5.
25. Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15,
1994, 33 I.L.M. 1981 (1994), available at http://www.wto.org/english/docs e/legal
e/27-trips.pdf [hereinafter TRIPS Agreement].
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is based on so called "patent imperialism." 26 This is considered to be a new
type of exploitation of developing countries, their biodiversity, and the
traditional knowledge of indigenous communities by the developed
nations27 Dr. Vandana Shiva argues that "[fJive hundred years after
Columbus, a more secular version of the same project of colonization
continues through patents and intellectual property rights . . . The creation

of property through piracy of others' wealth remains the same as 500 years
ago."2
Therefore, patent rights are seen as a "tool that promotes and
elevates Western norms in a manner that necessarily fails to acknowledge
the value of traditional communities." 29
Under the biopiracy viewpoint, bioprospecting is viewed as a
"process by which the rights of indigenous cultures to their genetic
resources and associated traditional knowledge are replaced by monopoly
rights of those who exploit these resources." 30
Vandana Shiva, Ruth L. Gana (Okediji), Rosemary Coombe, James
Boyle, Jack Kloppenberg, and others discuss the so-called "Great Seed
Rip-off' - international conventions that grant plant breeder's rights and
allow "commercial plant breeders to use traditional indigenous varieties of
seeds, and 'improve' them via minor genetic alterations and then receive
patents in the varieties, eventually selling them back to the communities
that produced them initially." 31 Paul J. Heald, a law professor at the
University of Georgia, provides two examples of behavior by companies
that has been labeled "biopiracy:"
i) MegaPharmCorp seeks a new treatment for diabetes and
sends researchers to a remote rain forest where the
inhabitants suffer an unusually low incidence of the
disease. After many interviews with local residents, they
identify an enzyme in a variety of squash cultivated by

26. See Cynthia M. Ho, Biopiracy and Beyond: A Considerationof Socio-Cultural
Conflicts with GlobalPatent Policies, 39 U. MICH. J.L. REFoRM 433, 467 (2006).
27. See id.; see also Shayana Kadidal, Subject-Matter Imperialism? Biodiversity,
Foreign Prior Art and the Neem Patent Controversy, 37 IDEA 371 (1997); Laurie
Anne White, InterdisciplinaryPerspectives: Indigenous Peoples, Intellectual Property
and the New Imperial Science, 23 OKLA. CITY U. L. REV. 211 (1998) (discussing

biocolonialism).
28. VANDANA SHIVA, BIoPIRAcY: THE PLUNDER OF NATURE AND KNOWLEDGE 2
(South End Press 1997).
29. Ho, supra note 26, at 468.
30. SAMPATH, supra note 20, at 5.
3 1. Ketih Aoki, Neocolonialism, Anticommons Property,and Biopiracy in the (NotSo-Brave) New World OrderofInternationalIntellectualProperty Protection, 6 IND. J.
GLOBAL LEGAL STUD. 11, 47 (1998).
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them, which seems responsible for the low rate of the
condition. The researchers return home, isolate the gene
that codes for the enzyme and mass produce a successful
The company never
and valuable patented drug.
compensates any of the local residents.
ii) MegaAgriCorp is developing a smut-resistant strain of
corn and sends researchers around the world to identify
varieties of plants worth studying. In the highlands of
Mexico, they interview farmers who for hundreds of years
have maintained a strain with significant smut-resistant
characteristics. The researchers acquire several of the
plants and embark on a successful crossbreeding program
when they return home. The information acquired during
the interviews saves them thousands of research hours.
They do not share any of the profits earned from sales of
their new patented hybrid seed with the Mexican farmers. 32
There are at least two traits common to both examples. First, there is
a willful intent of the companies to acquire some valuable knowledge and
reap profits. Second, there is reluctance among corporations to share their
profits with donor communities. Moreover, these companies then exclude
others from using their "inventions" without obtaining a license. One
could characterize these practices as a sign of the companies' greed.
However, there are also external factors that push companies to reject any
relationship between its invention and someone's prior-art. One of them is
an existing system of patent law. Section III will examine this issue in
more detail.
C. Criticism of the BiopiracyPerspective
The biopiracy perspective also has its critics, with many believing
that say "[t]here's no such thing as biopiracy" at all.33 The proponents of
this idea argue that most corporations are acting in accordance with
existing international intellectual property law. 34 Proponents also say those
governments that portray themselves as victims of biopiracy should
actually blame themselves for the failure to protect their biodiversity and to
impose effective limits on seeking, taking, and harvesting of commercially

32. Heald, supra note 1, at 520-21.
33.

Jim Chen, There's No Such Thing As Biopiracy ... and It's A Good Thing Too,

37 MCGEORGE L. REV. 1, 26 (2006).
34. Id. at 14.
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valuable species.35 Although this viewpoint is quite aggressive towards
developing and less-developed countries, it also deserves thoughtful
consideration as it presents some rational points.
As it will be discussed further in this article, the idea of sovereignty
over natural resources and biodiversity not only provides nations with
rights but also imposes some important obligations, which countries
sometimes forget.
Legal scholar Jim Chen argues that "[l]ocal governments, not foreign
bioprospectors, hold primary responsibility for environmental damage
attributable to the collection of biological specimens." 36 Chen provides an
example where "pharmaceutical commercialization" was blamed for the
"depletion of a rare plant, Pilocarpus jaborandi, used in traditional
medicine of the Kayapo and Guajajara peoples of Brazil." 37 His argument
is that the exhaustion of the species happened not only because Merck &
Company developed an anti-glaucoma drug from jaborandi, but due to
Brazil's "failure to control access to jaborandi in its natural range or
otherwise to regulate its harvest."38
A completely opposite example is the United States. Few, if any,
developing countries have the same approach towards biodiversity
conservation as the U.S. 3 9 Under the Endangered Species Act (ESA)40 the
"taking" of any protected species is prohibited. 4 1 The term "take" means
"to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect,
or to attempt to engage in any such conduct."42 The Marine Mammal
Protection Act of 197243 (MMPA) was also enacted to prevent certain
species and population stocks from extinction or depletion as a result of
human activities."
The United States has achieved an effective
enforcement of these laws.
In contrast, developing countries can raise an equitable argument that
due to their meager financial situation they cannot afford to develop and
enforce conservation or preservation programs comparable with the ones
that developed countries have.
35.
36.
37.
38.

Id.
Id. at 13.
Id.
Id.

39. Chen, supra note 33, at 13.
40. Endangered Species Act of 1973, 16 U.S.C. § 1531 (2010).
41. 16 U.S.C. § 1538(a)(1) (2010).
42. Id. at § 1532(19).
43. Marine Mammal Protection Act of 1972, 16 U.S.C. § 1361 (2010).
44. See Marine Mammal Protection Act (MMPA) of 1972, NOAA
OFFICE OF PROTECTED RESOURCES,

visited Feb. 27, 2011).

FISHERIES,

http://www.nmfs.noaa.gov/pr/laws/mmpa/
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EXISTING LAW ON PATENTABILITY

A. InternationalFramework
At present, neither "worldwide patents" nor unified international
standards of patentability exist. Although many textbooks identify the
common international standards of patentability as novelty, inventive step,
and industrial applicability, "the reality is there is little consensus across
national systems on the appropriate content of a patent regime." 45 No
relevant international treaty "nor an international adjudicative panel or
court has articulated a binding, authoritative or definitive interpretation of
the key elements of a global patent system." 46 Even the international
TRIPS Agreement, discussed infra, is often seen as a "flexible document
open to many interpretations."4 7 Therefore, as long as there is no
"international law" on patents, the discretion to define which inventions
shall be granted patent protection falls within the domestic jurisdiction of
individual nations, which are dependent on domestic politics and
interests.48
1. World Trade Organization View
In 1995, the World Trade Organization (WTO) developed the
comprehensive multilateral agreement on Trade-Related aspects of
Intellectual Property Rights (the TRIPS Agreement), but it merely "sets out
the minimum standards of protection to be provided by each Member."49
The aim of the Agreement is "to reduce distortions and impediments to
international trade, and [to] tak[e] into account the need to promote
effective and adequate protection of intellectual property rights, and to
ensure that measures and procedures to enforce intellectual property rights
do not themselves become barriers to legitimate trade."s As stated in
Article 7 of the Agreement, the objective of TRIPS is to promote
technological innovations, facilitate the transfer of technology, and, at the
same time, ensure "mutual advantage of producers and users of

45. Ikechi Mgbeoji, Patents and TraditionalKnowledge of the Uses of Plants: Is A
Communal Patent Regime Part of the Solution to the Scourge of Bio Piracy?, 9 IND. J.
GLOBAL LEGAL STUD. 163, 174 (2001).
46. Id.
4 7. Id.
48. See id. at 179-80.
49. Overview: the
TRIPS Agreement, WORLD TRADE ORGAIZATION,
http://www.wto.org/english/tratop e/tripse/intel2-e.htm (last visited Feb. 27, 2011)
[hereinafter TRIPS Overview].
50. TRIPS Agreement, supra note 25, at Preamble.
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technological knowledge. .. in a manner conducive to social and economic
welfare."" As will be discussed, Article 7 can be interpreted to favor both
bioprospectors/inventors and indigenous communities since it clearly
requires the balancing of interests.
The minimum standard of patentability is set under Article 27.1,
which requires member countries to make patents "available for any
inventions, whether products or processes, in all fields of technology
[without discrimination], provided that they are new, involve an inventive
step, and are capable of industrial application." 52
However, the TRIPS Agreement lists three exceptions to the general
rule on patentability. The first exception is for inventions contrary to ordre
public or morality.5 3 This "includes inventions dangerous to human,
animal or plant life or health or seriously prejudicial to the environment."54
However, as indicated by Professor Hamilton, the public policy on
biotechnology may vary internationally, as the issue of morality can be
interpreted differently around the world. 5 In some countries, "such as
India, [the] more fundamental moral and ethical issues concerning man's
ability to own living materials are shaping public policy on the extension of
intellectual property rights to agriculture and biotechnology." 5' Hence, this
exception also provides member states with an opportunity to exclude life
forms from the patent-eligible subject matter.
The second exception provides that "diagnostic, therapeutic and
surgical methods for the treatment of humans or animals" may be excluded
from patentability.5 7 The third exception is particularly relevant to the
discussion of biopiracy because it allows member countries to exclude
"plants and animals other than micro-organisms, and essentially biological
processes for the production of plants or animals other than non-biological
and microbiological processes."'8 The patent laws in Brazil, for example,
specifically exclude all life forms except genetically altered microorganisms.5 9 This rule makes it impossible for any person to claim patent
protection simply because he or she discovered a new plant or some new
properties of an already known plant. Article 27.3 (b) also includes a
51.
52.
53.
54.
55.
56.
57.
58.
59.

Id. at art. 7.
Id. at art. 27.1.
TRIPS Overview, supra note 49.
Id.
See Hamilton, supra note 10, at 89-90.
Id.
TRIPS Agreement, supra note 25, at art. 27.3(a).
Id at art. 27.3(b).

RICHARD GERSTER, PATENTS AND DEVELOPMENT: LESSONS LEARNT FROM THE
ECONOMIC HISTORY OF SWITZERLAND 11 (2002), availableat http://www.gerster
consulting.ch/docs/TWN Patents-andDevelopment.pdf.
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clause that demands that "[t]he provisions of this subparagraph shall be
reviewed four years after the date of entry into force of the WTO
Agreement." 60 The review of this Article began in 1999,61 and in 2001 the
Doha Declaration was adopted.62 Paragraph 19 of the Declaration instructs
the member countries "to examine, inter alia, the relationship between the
TRIPS Agreement and the Convention on Biological Diversity [(CBD)],
the protection of traditional knowledge and folklore, and other relevant new
developments raised by members." 63 Thus, even though there is little in
common between the two documents, the "relationship between the CBD
and the TRIPS Agreement have become integral parts of the WTO
discussions."6
At the same time, "any country excluding plant varieties from patent
protection must provide an effective sui generis system of protection."
Particularly, it has been argued that outside of traditional intellectual
property rights, contract law, the law of misappropriation, and granting the
traditional knowledge holders property-like rights over their genetic
resources may also serve as effective means of protection.66
2. World International Property Organization View
Another international institution dealing with the issue of intellectual
property is the World International Property Organization (WIPO), which
is primarily "dedicated to developing a balanced and accessible
international intellectual property system." 67 WIPO also recognizes basic
requirements for patentability. First, an invention "must be of practical
use." 68 Second, it must be novel, i.e. have a "new characteristic which is

60.

TRIPS Agreement, supra note 25, at art. 27.3(b).

61. See TRIPS: Reviews, Article 27.3(b) and Related Issues, Background and the
CurrentSituation, WORLD TRADE ORGANIZATION (2008), http://www.wto.org/english/
tratop_e/trips-e/art27_3bbackground e.htm.
62. See World Trade Organization, Ministerial Declaration of 14 November 2001,
WT/MIN(01)/DEC/1, 41 I.L.M. 746 (2002), availableat http://www.wto.org/english/
thewto e/minist e/min0l e/mindecl e.htm.
63. Id.
64. Jay Erstling, Using Patents to Protect Traditional Knowledge, 15 TEX.
WESLEYAN L. REV. 295, 309 (2009).
65. TRIPS Overview, supra note 49.
66. See Erstling,supra note 64, at 333.
67. What is WIPO?, WORLD INTELLECTUAL PROPERTY ORGANIZATION,
http://www.wipo.int/about-wipo/en/what is wipo.html (last visited Feb. 27, 2012).
68. IP Services Frequently Asked Questions (FAQs), WORLD INTELLECTUAL
PROPERTY ORGANIZATION, http://www.wipo.int/patentscope/en/patents faq.html
#inventions (last visited Feb. 27, 2012).
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not known in the body of existing knowledge in its technical field." 69
Third, the invention must show innovation that could not be realized by "a
person with average knowledge in the technical field." 7 0 Finally, the
subject matter of the innovation must be recognized as patentable under the
applicable domestic law.
WIPO also states that "[i]n many countries, scientific theories,
mathematical methods, plant or animal varieties, discoveries of natural
substances, commercial methods, or methods for medical treatment (as
opposed to medical products) are generally not patentable".72 However, the
definition of plant or animal varieties, whether they occur in their natural
form or with genetic modification, depends entirely on the legislation of the
particular country.
With regard to traditional knowledge, WIPO has suggested that it
could be characterized as referring:
to the content or substance of knowledge that is the result
of intellectual activity and insight in a traditional context,
and includes the know-how, skills, innovations, practices
and learning that form part of traditional knowledge
systems, and knowledge that is embodied in the traditional
lifestyle of a community or people, or is contained in
codified knowledge systems passed between generations.
It is not limited to any technical field, and may include
agricultural, environmental and medicinal knowledge, and
knowledge associated with genetic resources. 73
WIPO has been long criticized for not requiring bioprospectors to
gain permission from originators or owners of the concerned knowledge.74
However, at its Twenty-Sixth Session in 2000, the WIPO General
Assembly established an Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore.75

69. Id.
70. Id.
71. Id.
72. Id.
73. World Intellectual Property Organization, Intergovernmental Comm. on
Intellectual Property & Genetic Res., Traditional Knowledge and Folklore,
Consultation Paper: Recommendations on the Recognition of Traditional Knowledge in
the Patent System 5, WIPO/GRTKF/IC/I3/7 Annex (Sept. 18, 2008), available at
http://www.wipo.int/edocs/mdocs/tk/en/wipo grtkf ic 13/wipogrtkf ic_13 7.pdf.
74. See Dunagan, supra note 23, at 609.
75. See Intergovernmental Committee, WORLD INTELLECTUAL PROPERTY
ORGANIZATION http://www.wipo.int/tk/en/igc/ (last visited Feb. 27, 2012).
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At the Committee's first session, the Secretariat outlined specific
tasks that the Committee was to consider.76 The first task was "the
development of 'guide contractual practices' and model intellectual
property clauses for contractual agreements on providing for access to
genetic resources and benefit-sharing." 7 7 The second task dealt with "the
protection of traditional knowledge and its status as prior art in existing
patent systems."78 The third task related to the development of national
and international patent requirements, including the following: 1)
disclosure of the origin of relevant genetic resources; and 2) the evidence
of prior informed consent by donors. 79 These two initiatives relating to
disclosure and informed consent are the most controversial and lack any
consensus among nations.80 Section IV of this article will shed more light
on this issue.
Even though these are definitely positive and quite unique
international undertakings to obtain some control over bioprospecting and
biopiracy, the decisions by the Committee are not binding and serve only as
recommendations to the international community. Section IV of this article
will consider benefit-sharing and contractual agreement for access to
genetic resources in more detail.
3. United Nations View
The United Nations Conference on Environment and Development,
held in Rio de Janeiro, Brazil in 1992," established a landmark document
in the sphere of biodiversity protection - the Convention on Biological
Diversity (CBD).82 Today, the Convention is the only binding international
instrument that addresses the issues of biodiversity preservation, rights of
indigenous and local communities and the use of traditional knowledge.
The CBD refers to traditional knowledge as "knowledge, innovations and
practices of indigenous and local communities embodying traditional
lifestyles." 83 Nevertheless, the CBD acknowledges that there is no one
internationally-accepted mechanism capable of solving the varying global

76. See Charles R. McManis, Intellectual Property, Genetic Resources and
TraditionalKnowledge Protection: Thinking Globally, Acting Locally, 11 CARDOZO J.
INT'L & COMP. L. 547, 558 (2003).
77. Id.
78. Id.
79. See id.
80. See McManis, supra note 76, at 558.
81. Convention on Biological Diversity, June 5, 1992, 1760 U.N.T.S. 79

[hereinafter CBD].
82. Id.
83. Id. at art. 8(j).
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issues created by the worldwide use of biotechnology.84 Even worse, "no
one country or any particular user group has the best or perfect incentive
for creating one."
The CBD has a strong focus on protection of traditional or local
knowledge. Article 1 of the CBD clearly states that the objectives of the
Convention are:
the conservation of biological diversity, the sustainable use
of its components and the fair and equitable sharing of the
benefits arising out of the utilization of genetic resources,
including by appropriate access to genetic resources and
by appropriate transfer of relevant technologies, taking
into account all rights over those resources and to
technologies, and by appropriate funding. 86
The CBD supplies member states as well as their local communities
with quite an effective means of protection of their traditional knowledge
and biodiversity. The CBD states that member countries should:
respect, preserve and maintain knowledge, innovations and
practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and
sustainable use of biological diversity and promote their
wider application with the approval and involvement of the
holders of such knowledge, innovations and practices
False"
Moreover, the CBD further provides that members should "encourage
the equitable sharing of the benefits arising from the utilization of such
knowledge, innovations and practices."88
In order to implement the fundamental principles of Article 8 (j), the
CBD Conference of the Parties (COP) established a Working Group and in
May 2000, the COP decided to adopt the Programme of Work, consisting
of seven elements and seventeen specific tasks. 89 The most important are:
to develop "[p]articipatory mechanisms for indigenous and local

84. See SAMPATH, supra note 20, at 35.
85.
86.
87.

Dunagan, supra note 23, at 610.
CBD, supra note 81, at art. 1.
Id. at art. 8(j).

88.

Id.

89. See Programme of Work,
http://www.cbd.int/traditional/pow.shtml
Programmeof Work].

CONVENTION ON BIOLOGICAL DIVERSITY,
(last visited Feb. 27, 2012) [hereinafter
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communities;" to develop mechanisms for the "[e]quitable sharing of
benefits;" to develop monitoring mechanisms; and to review existing
national and international intellectual property instruments that may have
implications for the protection of traditional knowledge. 90
It is easy to question how these tasks and strategies can be realized in
practice. According to Task 5, each contracting party shall submit their
reports on "the current state of implementation of Article 8(j)." 91 The
effectiveness of this task is questionable. The fact is the number of cases of
biopiracy still exceeds the number of benefit-sharing agreements.
Article 15 recognizes that national sovereignty rights are applicable
when a given genetic resource is located within a particular country's
territory. 9 2 In fact, the Convention was "[t]he first international treaty to
As already
recognise state sovereignty over genetic resources." 9 3
on
obligations
important
imposes
provision
II,
this
Section
in
mentioned
the member states. For instance, the responsibility for the alleged depletion
of biodiversity through the intensive use of indigenous resources cannot
fall squarely on corporations. As long as national governments assert
sovereignty over commercially valuable species in their natural habitat,
they also have to provide an effective means of protection of those
knowledge and resources. In many cases national governments neglect
their responsibility. This fact gives proponents of the bioprospecting point
of view solid grounds for criticism of those who blame corporations.
Therefore, in the example provided by Professor Chen, Brazil itself is
accountable for violation of the CBD.94 According to Article 3 of the
Convention, either Brazil has failed to exercise properly "its sovereign right
to exploit [its] own resources pursuant to [its] own environmental policies,"
or has ignored its "responsibility to ensure that activities within [its]
jurisdiction or control do not cause damage to the environment."95
Additionally, it should be noted that Article 16 addresses access to
and transfer of technology and states that when traditional knowledge is
granted intellectual property rights, the access and transfer of such
knowledge must "be provided on terms which recognize and are consistent
with the adequate and effective protection of intellectual property rights." 96

90. See id.
9 1. Id.
92. See CBD, supranote 81, at art. 15.
93. Kristy Hall, Bioprospecting: New Zealand's International Commitments
(presentation, The University of Auckland, New Zealand) (on file with the School of
Geography and Environmental Science, The University of Auckland).
94. See supra notes 35-37 and accompanying text.
95. CBD,supranote 81, at art. 3.
96. Id. at art. 16 (2).
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Furthermore, the relationship between the Convention, international
agreements on IPRs, and patent law is still unclear. Interestingly, "[t]he
only direct references in the CBD to IPRs are in Article 16 on Access to
and Transfer of Technology."9 7 As for the CBD COP, it has invited both
WPO and WTO to explore the relationship between the TRIPS Agreement
and the CBD. 98
Summing up, the CBD is generally characterized as having a bias "in
favor of the need to respect, preserve and maintain those diverse cultures
and indigenous peoples in their roles as conservators of biodiversity." 99
The reading of the Convention shows that its drafters emphasized the
superior position of conservation and sustainable use of biodiversity over
the competing interests of industry. 00 In contrast, the TRIPS Agreement is
limited to the protection of "industrial" IPRs. Therefore, due to the failure
of the international community to create a single, universal patent system
capable of addressing all issues - IPRs, biological diversity and the
protection of indigenous rights, the lack of cohesion between the TRIPS
and the CBD, the definitions of "novelty," "invention," "traditional
knowledge" and its role as a prior art fall under the discretion of national
laws.
The United States has not ratified the CBD yet, claiming that the
treaty would impair American intellectual property rights, and that it
conceives intellectual property rights "as a constraint to the transfer of
technology rather than as a prerequisite."'
This position is widely
criticized by the international community, as every country except the
United States and Andorra has already signed and ratified the treaty.102
Currently, the CBD has 193 parties. 10 3

97. Mgbeoji, supra note 45, at 168.
98. See Convention on Biological Diversity, COP 4 Decision IV/9, P. 16, available
at http://www.cbd.int/decision/cop/?id=7132; Convention on Biological Diversity,
COP 5 Decision V/16, P. 14, available at http://www.cbd.int/decision/cop/?id=7158.
99. Mgbeoji, supra note 45, at 168.
100. See id.
101. Charles R. McManis, The Interface Between InternationalIntellectual Property
and Environmental Protection: Biodiversity and Biotechnology, 76 WASH. U. L.
QUARTERLY 255, 256 (1998) (quoting Convention on Biological Diversity, in 3 U.S.
DEP'T. ST. DISPATCH 423 (1992)); McManis, supra note 76, at 548.
102. List of Parties, CONVENTION ON BIOLOGICAL DIVERSITY,
http://
www.cbd.int/information/parties.shtml (last visited Feb. 27, 2012).
103. Id.
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B. PatentabilityUnder Domestic Law
As John Golden and other scholars have noted, the patent system has
developed largely through judicial activity.1 04 As a prominent British
commentator observed, "readers of the Reports of Patent cases might well
reach the conclusion that the state of the law in this field depends on how
key words and concepts at any crucial moment strike the judge hearing a
cause or fit the line of reasoning."' 5 This interpretative gap can be
beneficial to either indigenous peoples or corporations in their dispute over
a suitable interpretation of "traditional knowledge" and other aspects of
patentability. In either context, the key concepts of the patent system are
significant. This section presents a brief overview of the requirements of
patentability under the U.S. patent system and discusses how the system
can favor biopiracy, while Section IV will provide some examples of when
the system has been effectively used against biopirates.
Under the U.S. Patent Act, there are three requirements that the filer
of a patent must fulfill in order to obtain protection of its invention: (1)
usefulness, (2) novelty, and (3) and non-obviousness of the invention.1 06
1. Usefulness and Novelty
Section 101 of the Patent Act requires that an invention is "new" and
"useful" in order to receive patent protection.' 07 "Usefulness" means
This
simply that the invention must be capable of repetition.'"
requirement is considered the easiest to fulfill because of its low
threshold.109 Section 101 uses the term "new," while § 102 states that the
invention must be "novel."11 0 This may seem confusing, as the law uses
two different terms. However, the United States Court of Customs and
Patent Appeals held that "[t]he word 'new' in § 101 is defined and is to be
construed in accordance with the provisions of § 102.""11 Therefore, those
inventions that are deemed "novel" under § 102 also satisfy the "new"

104. See, e.g., John Golden, Biotechnology, Technology Policy, and Patentability:
Natural Products and Invention in the American System, 50 EMORY L.J. 101, 122-26
(2001).
105. Mgbeoji, supranote 45, at 175 (citing Richard Gardiner, Language and the Law
ofPatents,47 CURRENT LEGAL PROBLEMS 255, 256 (1994)).
106. See 35 U.S.C. §§ 101-103 (2010).
107. 35 U.S.C. § 101 (2010).
108. See Mgbeoji, supra note 45, at 182.
109. See David Conforto, Traditional and Modern-Day Biopiracy: Redefining the
BiopiracyDebate, 19 J. ENVTL. L. & LITIG. 357, 366 (2004).
110. 35 U.S.C. § 102 (2010).
111. In re Bergstrom, 427 F.2d 1394, 1401 (C.C.P.A. 1970).
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requirement under § 101.112 Section 102(a) further provides that "a person
shall be entitled to a patent unless - (a) the invention was known or used
by others in this country, or patented or described in a printed publication
in this or a foreign country, before the invention thereof by the applicant
for patent."1 13 Therefore, the "prior art" under U.S. law includes both
domestic and foreign patents and publications, whereas with respect to the
"public use" or sale it is limited solely to those that relate to "this country"
(the U.S.A.). It means that the prior "knowledge" or "use" of the invention
in a foreign country does not bar patentability in the United States.
Commentators believe that because U.S. patent law does not require
"absolute novelty" for obtaining patent (limiting all foreign "prior art" to
published materials) "waters down the novelty requirement.""14 While this
provision definitely encourages the importation of technology to the United
States,"' it clearly acts to the detriment of indigenous communities since
their knowledge is usually passed down from generation to generation
verbally.116 Some scholars have suggested that this one-sidedness of the
definition of "prior art" was traceable to the ancient case of the
Clothworkers oflpswich, where the court reasoned that:
[I]f a man hath brought in a new invention and a new trade
within the kingdom, in peril of his life, and consumption of
his estate or stock, &c. or if a man hath made a new
discovery of any thing, in such cases the King.. .in
recompence of his costs and travail, may grant by charter
unto him, that he only shall use such a trade or trafique for
a certain time, because at first the people of the kingdom
are ignorant, and have not the knowledge or skill to use
it."

In Gayler v. Wilder the United States Supreme Court explained the
necessity of having the "publication" requirement in the following words:
[I]f the foreign invention had been printed or patented, it
was already given to the world and open to the people of
this country, as well as of others, upon reasonable inquiry.
They would therefore derive no advantages from the
112. Id.
113. 35 U.S.C. § 102 (a) (2010).
114. Conforto, supra note 109, at 364, see also McManis, supra note 76, at 565 n.85.
115. McManis, supra note 76, at 565 n.85.
116. Conforto, supra note 109, at 364.
117. The Clothworkers of Ipswich Case, 78 Eng. Rep. 147, 148 (K.B. 1615)
(emphasis added).
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invention here. It would confer no benefit upon the
community, and the inventor therefore is not considered to
be entitled to the reward. But if the foreign discovery is
not patented, nor described in any printedpublication, it
might be known and used in remote places for ages, and
the people of this country be unable to profit by it. The

means of obtaining knowledge would not be within their
reach; and, as far as their interest is concerned, it would be
the same thing as if the improvement had never been
discovered." 8
Unlike the United States, the European Union considers evidence of
foreign public use in assessing the validity of its patents."' 9 The European
Patent Convention clearly states "[t]he state of the art shall be held to
comprise everything made available to the public by means of a written or
oral description, by use, or in any other way, before the date of filing of the
European patent application."' 20 Similarly, the Japanese Patent Act defines
prior art as including oral disclosures and use without geographical
limitation.121
In the United States, in contrast, the law makes it extremely difficult
to invalidate a U.S. patent when traditional knowledge originating from a
foreign county is involved.12 2 Indeed, "[i]t seems particularly ironic that
the requirement of publication is not imposed on domestic prior art in a
highly literate society but publication is demanded from peoples whose
knowledge has been orally transmitted."' 2 3
2. Non-obviousness or Inventiveness
In order to be patentable the invention or discovery must also be nonobvious as required under section 103 of the Patent Act.124 35 U.S.C. §
103(a) provides that:

118. Gayler v. Wilder, 51 U.S. 477, 497 (1850) (emphasis added).
119.

Chen, supra note 33, at 29.

120. Convention on the Grant of European Patents, adopted at Munich, Oct. 5, 1973,
art. 54(2), 1065 U.N.T.S. 255, 277; 13 I.L.M. 270.
121. See Patent Act, Act No. 121 of 1959 (Japan), art. 29 (1), available at
http://www.wipo.int/wipolex/en/text.jsp?file_id= 138795 (last visited Feb. 27, 2012).
122. Vincent M. Smolczynski, "Willful Patent Filing": A Criminal Procedure
ProtectingTraditionalKnowledge, 85 CHI.-KENT L. REV. 1171, 1181(2010).

123. Rosemary J. Coombe, The Recognition of Indigenous Peoples' and Community
TraditionalKnowledge in InternationalLaw, 14 ST. THOMAs L. REV. 275, 283 (2001).

124. 35 U.S.C. § 103 (2010).
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A patent may not be obtained though the invention is not
identically disclosed or described [in prior art], if the
differences between the subject matter sought to be
patented and the prior art are such that the subject matter
as a whole would have been obvious at the time the
invention was made to a person having ordinary skill in

the art to which said subject matter pertains.125
Thus, the "non-obviousness" is evaluated from the perspective of a
person having ordinary skill in the particular field of technology. However,
the distinction between "invention" which is something unexpected and
"improvement" that can be obvious to a person having ordinary skills in the
related art is highly subjective.1 26 As noted by Ikechi Mgbeoji, "[b]etween
the poles of the so-called 'workshop improvement' and 'invention' lies a
measure of discretion by the patent office."' 2 7
Moreover, it is claimed that the requirement under consideration is
also "the most unfair to indigenous populations."l 2 8 In this analysis, "prior
art" used to find if an invention is obvious also does not include any prior
unpublished knowledge or use outside the United States.12 9 Similarly, a
member of indigenous population from a foreign country cannot be
considered as a "person with ordinary skill in the particular art."' 30
Therefore, it is evident that application of these standards of novelty and
non-obviousness will make it almost impossible to invalidate some of the
patents on traditional knowledge.
IV.

PROTECTION OF THE TRADITIONAL KNOWLEDGE

Some scholars dealing with the issue of biopiracy believe that no
special means of protection are needed for traditional knowledge since the
biopiracy shall be prohibited as a regular piracy under international
customary law.' 3 ' They substantiate this viewpoint with the "shift in the

125.

Id. at § 103(a) (emphasis added).

126.
127.

See Mgbeoji, supra note 45, at 181.
Id.

128. Conforto, supra note 109, at 365; see also Lester I. Yano, Protection of the
EthnobiologicalKnowledge ofIndigenous People, 41 UCLA L. REV. 443, 460 (1993).

129. See 35 U.S.C. §§ 102(a), 103 (2010); Leanne M. Fecteau, Note, The Ayahuasca
Patent Revocation: Raising Questions about Current U.S. Patent Policy, 21 B.C. THIRD
WORLD L.J. 69, 75 (2001).

130. See 35 U.S.C. §§ 102(a), 103(2010); Fecteau, supra note 129, at 75.
131.

See generally Winston P. Nagan, Eduardo J. Mordujovich, Judit K. Otvos, Jason

Taylor, Misappropriationof Shuar TraditionalKnowledge (Tk) and Trade Secrets: A
Case Study on Biopiracy in the Amazon, 15 J. TECH. L. & POL'Y 9, 53-58 (2010).
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historic conceptualization of piracy."13 2 Indeed, piracy is an international
crime, the prohibition of which rises to the level of jus cogens (a
peremptory norm of customary international law) and constitutes obligatio
erga omnes (obligation towards everyone). 3 3 "Legal obligations which
arise from the higher status of such crimes include the duty to prosecute or
However, this concept is unlikely to be applied to
extradite . . . ."
biological piracy. First of all, in this case, the term "piracy" has a
comparative meaning rather than the legal one. Second, in order to gain the
status of the international customary law, the norm has to be supported with
Currently, no
international practice and be recognized as law.' 35
international practice exists and no country recognizes biopiracy as an
international crime under international customary law. Therefore, it is
more rational to consider other ways in which the existing legal framework
may be used to provide an adequate response to the misappropriation of
traditional knowledge.
All existing means of protection of traditional knowledge can be
classified into two main categories: "positive protection" and "defensive
The goals of each of them "are not mutually exclusive."
protection."
The former provides benefits to the traditional knowledge holders by
"awarding them the profits from the commercialization of their
knowledge,"' 38 whereas the latter "grant[s] to the traditional knowledge
holders an intellectual property right which the holders can enforce against
others attempting to use their knowledge." 3 9 This Section will first
describe "defensive protections" (reexamination procedures and the
protection of traditional knowledge with patent), and then it will move to
the explanation of some "positive" methods (benefit-sharing agreements,
disclosure of origin, databases of traditional knowledge).

132. Id. at 54.
133. See M. Cherif Bassiouni, InternationalCrimes: Jus Cogens and Obligatio Erga
Omnes, LAW & CONTEMP. PROBS., 63, 68 (1996).
134. Id.
135. See The Statute of the International Court of Justice, May, 1947, art. 38 para. I

(b).
136. Smolczynski, supra note 122, at 1185.
137. Id.
138. Id. (citing Coenraad J. Visser, Making Intellectual Property Laws Work for
Traditional Knowledge, in POOR PEOPLE'S KNOWLEDGE: PROMOTING INTELLECTUAL
PROPERTY IN DEVELOPING COUNTRIES 207, 212 (J. Michael Finger & Philip Schuler
eds., 2004)).
139. Smolczynski, supra note 122, at 1185 (citing Krishna Ravi Srinivas, Traditional
Knowledge and Intellectual Property Rights: A Note on Issues, Some Solutions, and
Some Suggestions, 3 ASIAN J. WTO & INT'L HEALTH L. & POL'Y 81, 84 (2008)).

86

JOURNAL OF FOOD LAW & POLICY

VOL. 8

A. Using Patent Law to Protect TraditionalKnowledge: Reexamination
Procedures
The previous Section discussed the concepts of prior art, novelty and
non-obviousness, as well as the ways these concepts could favor biopirates.
This Section of the article will look at how these concepts can be applied in
order to protect traditional knowledge from being misappropriated and
patented.
The existence of "prior art" is an extremely important factor under
any patent system because, if proven, the "lack of novelty" and
"obviousness" of the invention are almost automatically presumed. The
"Enola bean" case is an example of this tight correlation between the three
pillars of the statutory regime of patentability. It is one of the most
discussed cases of when a patent was issued on a plant species developed
from the traditional knowledge of an indigenous group. 14 0 Larry Proctor,
the U.S. patentee, purchased a bag of beans from Mexico market in mid1990's.141 Then he planted and bred those beans over several years.142 As
a result, a particular strain of the bean that remained yellow throughout all
four seasons was detected. 143 Claiming he developed a new strain of bean,
Proctor filed for a patent. 144 On April 13, 1999 the Patent No. 5,894, 079145
was granted. 146 This "new" bean was called "Enola" after Proctor's
wife. 14 7 Besides this patent on the "improved" variety, the "inventor" was
also granted a Plant Variety Protection (PVP) certificate.148 Using his
exclusive right to the commercialization of the Enola bean provided by the

140. See Olufunmilayo B. Arewa, TRIPS and Traditional Knowledge: Local
Communities, Local Knowledge, and Global Intellectual Property Frameworks, 10
MARQ. INTELL. PROP. L. REV. 155, 175 (2006); Press Release, ETC Group, Hollow
Victory: Enola Bean Patent Smashed at Last (Maybe) (Apr. 29, 2008), available at
http://www.etcgroup.org/en/node/683 (last visited Feb. 27, 2012).
141. Press Release, International Center for Tropical Agriculture, U.S. Patent Office
Rejects Company's Patent Protection for Bean Commonly Grown by Latin American
Farmers (May 2008), available at http://webapp.ciat.cgiar.org/newsroom/release
31.htm (last visited Feb. 27, 2012) [hereinafter CIA TPress Release].
142. Id.
143. Id.
144. Id.
145. See U.S. Patent. No. 5,894,079 (issued Apr. 13, 1999), available at
http://www.google.com/patents?id=vvsGAAAAEBAJ&printsec=abstract&zoom=4&so
urce=gbs overviewr&cad=0#v=onepage&q&f=false.
146. CIAT Press Release, supra note 141.
147. Smolczynski, supra note 122, at 1172.
148. Erin Donovan, Beans, Beans, the Patented Fruit: The Growing International
Conflict over the Ownership of Life, 25 LOY. L.A. INT'L & COMP. L. REv. 117, 121
(2002).
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certificate and the patent, Proctor then blocked the import of all similar
yellow beans from Mexico through the U.S. Customs Service.149 Mexican
farmers were required to obtain a license from POD-NERS, Proctor's
company,150 and pay royalties of six cents a pound for all yellow beans sold
in the United States.' 5' Consequently, imports of the Enola-like beans from
Mexico to the United States decreased by ninety percent.152
In December 2000,'15 the International Center for Tropical
Agriculture (CIAT), the Colombia-based agricultural research center,154
with support from FAO, sought to invalidate the Enola bean patent on the
grounds of obviousness and the lack of novelty, and filed a petition for
reexamination with the Patent and Trademark Office. 5s During the period
of reexamination, the CIAT provided evidence of six varieties of yellow
beans identical to the patented variety.' 56 Proctor countered that the Enola
bean was novel because it had a distinctive yellow color and because it had
not previously been grown in the United States.' 57 However, on April 29,
2008, the Board of Patent Appeals and Interferences found the evidence
provided by CIAT was a sufficient reference to prior art. 58 The Board
held:
[T]he Azufrado Peruano 87 plant and seed disclosed in
Azufrado Peruano 87 reasonably appears to be
substantially the same as the claimed Enola plant and seed.
Both (i) produce white flowers, (ii) have approximately the
same physiological maturity time of 100 vs. 101 days, (iii)
show substantially the same growth habit of
semideterminate vs. determinate, (iv) show substantially
the same weight/100 seeds of 42 gr. vs. 43 gr., and (v) are
yellow-seeded cultivars ....

The DNA studies performed

149. Id. at 121-22.
150. Id. at 121.
151. Smolczynski, supra note 122, at 1172.
152. Loma Dwyer, Biopiracy, Trade, and Sustainable Development, 19 COLO. J.
INT'L ENVTL. L. & POL'Y 219, 228-29 (2008).
153. Smolczynski, supra note 122, at 1172 (stating request for reexamination of the
'079 patent was filed in December 2000).
154. Mission, Vision, Values, CENTRO INTERNACIONAL DE AGRICULTURA TROPICAL,
(last visited
http://www.ciat.cgiar.org/AboutUs/Paginas/mision-visionvalores.aspx
Feb. 27, 2012).
155. CIAT Press Release, supra note 141.
156. Smolczynski, supra note 122, at 1173.
157. Donovan, supra note 148, at 125.
158. See Ex parte Pod-Ners L.L.C., No. 2008-3938, 2008 WL 1901980, *22
(B.P.A.I. Apr. 29, 2008).
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by Pallottini were said to give the same DNA fingerprint
for Enola and Azufrado Peruano 87.159
Since there is "a sound basis for believing that the products of the
applicant and the prior art are the same, the applicant has the burden of
showing that they are not the same."',60 Procter "has failed to provide
evidence sufficient to rebut the Examiner's prima facie case of
unpatentability ... based on the disclosure of Azufrado Peruano 87."161
Therefore, the United States Patent and Trademark Office (USPTO)
rejected the patent for lack of novelty and obviousness.
However, Proctor appealed the USPTO's ruling to the Federal
Circuit.162 The Court affirmed the rejection and stated that: "[o]ne of
ordinary skill in the art seeking to reproduce (and hopefully improve) the
yellow beans that Proctor brought back from Mexico would have done
what he did: plant the beans, harvest the resulting plants for their seeds,
planting the latter seeds, and repeat the process two more times."' 6 3 In
order "to reproduce the yellow beans he had acquired in Mexico ... he
followed normal and well-established agricultural methods and techniques
This fact proves the obviousness of Proctor's
for doing that."'6
"invention" "to a person having ordinary skill in the art to which said
subject matter pertains." 65 This case proves the importance of evidence of
prior art (such as published articles and studies) in revocation of "pirate"
patents under U.S. law.
The "Neem tree" case shows how much the U.S. patent system is
different from the European system in this respect. Neem, a tree
indigenous to India, is well known for its medicinal qualities.' 66 However,
different parts of the tree can be used for numerous purposes.16 Many
applications have been known for over 2000 years since they were
described in Indian Sanskrit.' 68

159. Id. at *21.
160. Id. at *15 (citing In re Spada, 911 F.2d 705, 708 (Fed. Cir. 1990)).
161.
162.
163.

Id. at *22.
Smolczynski, supra note 122, at 1173.
In re Pod-Ners, 337 Fed. Appx. 901, 903 (Fed. Cir. 2009).

164. Id.
165. 35 U.S.C. § 103 (a) (2010).
166. Smolczynski, supra note 122, at 1173.
167. Vandana Shiva, The Neem Tree: A Case History of Biopiracy, THIRD WORLD
NETWORK, http://www.twnside.org.sg/title/pir-ch.htm (last visited Feb. 27, 2012).
168. Smolczynski, supra note 122, at 1173.
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U.S. patent 5,124,349169 and European Union patent EP043625717 0
have been granted over extracts from neem seeds used as fungicide.' 7'
Both patents represent a new way of extraction, which ensure an extended
shelf life of the product.'7 2 Indian environmentalists Vandana Shiva and
Magda Aelvoet, as well as the International Federation of Organic
Agriculture Movements (IFOAM) have challenged the validity of these
patents.17 3 The two jurisdictions reached opposite conclusions.
The European Patent Office took into account all relevant evidence of
prior use supplied by IFOAM, regardless of whether it was written or not,
and revoked the EP0436257 patent held by the U.S. Department of
Agriculture and W.R. Grace.1 74 Unlike the European patent body, the
USPTO upheld the patent "because the traditional uses [cited] were not
supported by adequate written documentation, which is required under the
statute for uses outside of this country."' 75 Therefore, in the United States,
it is not enough to prove the lack of novelty and obviousness;
documentation of prior art has to be provided. This is the most
burdensome part for patent challengers since the traditional knowledge is
almost always "passed down through generations, both by practicing the
usage and through word of mouth," 76 At the same time, many developing
countries have not developed sui generis systems of protection for their
traditional knowledge. 177

169. See U.S.

Patent. No.

5,124,349 (issued Jun. 23,

1992), available at

http://www.google.com/patents?id=H34dAAAAEBAJ&printsec=abstract&zoom--4&s

ource=gbs overviewr&cad=0#v=onepage&q&f=false.
170.

See E.U.

Patent

No.

EP0436257 (filed Dec.

20, 1990),

available at

https://register.epo.org/espacenet/application?number-EP90250319.
171. Smolczynski, supra note 122, at 1174.
172. Id.
173. Press Release, International Federation of Organic Cultural Movements,
European Patent Office Upholds Decision to Revoke Neem Patent (Mar. 8, 2005),
availableat http://www.ifoam.org/press/press/2005/neem-patent-victory.php.
174. See Fritz Dolder, TraditionalKnowledge and Patenting: The Experience of the
Neemfungicide and the Hoodia Cases, 26 BIOTECH. L. REP. 583, 583-87 (2007).
175. Dorothy E. Schmidt, Postcardfrom the Reality-Based Universe: "Wish You
Were All Here!" A Meditation on the Relationship Between Science, Intellectual
Property Law, and the Rights of Indigenous Populations in Plant Genetic Resources,
38 ENVTL. L. 315, 332 (2008).
176. Smolczynski, supra note 122, at 1173.
177. Sivashree Sundaram, Battling Bills, Beans & Biopiracy, 15 ALB. L.J. Scl. &
TECH. 545, 557 (2005).
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B. Protecting TraditionalKnowledge with Patents

Professor Jay Erstling believes that "using the patent system
appropriately to protect TK can serve more to prevent biopiracy than to
On one hand, providing patent protection to traditional
permit it.",
knowledge may bring a number of benefits to the holders of that
knowledge. Patent protection would provide indigenous communities with
the right to maintain control over their traditional knowledge. 179 The
benefit-sharing arrangements would become mandatory since everyone
wishing to gain access to and benefit from the knowledge possessed by
some indigenous group would have to obtain a license.' 80 Patent protection
would also oblige "applicants for patents for inventions derived from or
based on [traditional knowledge] to disclose in the patent application the
geographic source of that knowledge and to provide assurance that there
has been prior informed consent to make use of the knowledge."' 8 1
However, on the other hand, the realization of the idea of granting patents
to traditional knowledge holders is quite questionable. According to
Graham Dutfield, the shortcomings of this approach can be seen from three
perspectives: substantive, evidentiary, and administrative.' 8 2
From the substantive perspective, all modem patent systems "treat
inventiveness as an achievement of individuals" and "require that an
individual inventor be identifiable."' 8 3 In contrast, traditional knowledge
184
In
pertains to collective endeavors of the people of a specific territory.
response to a WIPO Survey on the protection of TK, the United States
responded that "special intellectual property protection is [not] needed for
traditional knowledge" largely because "intellectual property . . . serves as

an incentives (sic) for future creative endeavors; by definition, traditional
This statement
knowledge needs no incentive for development."' 85

178.

Erstling, supra note 64, at 299-300.

179. See id. at 298.
180. See id.
181. Id.
182. See Dutfield, supra note 11, at 253-54.
183.

Id.at254.

184. See Dutfield, supra note 11, at 254-55; INTELLECTUAL PROPERTY NEEDS AND
EXPECTATIONS OF TRADITIONAL KNOWLEDGE HOLDERS: WIPO REPORT ON
FACTFINDING MISSIONS ON INTELLECTUAL PROPERTY AND TRADITIONAL KNOWLEDGE

(1998-1999)
25 (2001)
[hereinafter WIPO FFM Report], available at
http://www.wipo.int/tk/en/tk/ffm/report/final/pdf/partl.pdf.
185. Survey on Existing Forms of Intellectual Property Protection for Traditional
Knowledge, United States of America, Response to Question 27, 124,
WIPO/GRTKF/IC/2/5 (Aug. 8, 2001), availableat http://www.wipo.int/export/sites/
www/tk/en/consultations/questionnaires/ic-2-5/replies.pdf.
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unambiguously illustrates the attitude of modem patent law systems
towards traditional knowledge. These systems anticipate innovations to be
made in response to provided incentives, whereas traditional knowledge
within indigenous societies develops spontaneously in response to the
communal necessities.186 Moreover, the typical indigenous community
does not welcome the personal ownership of valuable knowledge; the
information is usually shared.187
From an evidentiary perspective, it would be problematic to prove the
existence of traditional knowledge as an invention because most patent
regimes require documentation.'8 8 First, in many countries the documents
will be required to prove the moment of invention.'8 Second, something
more than the applicant's oral testimony will be necessary to meet the
three-prong test, which requires an invention to be: novel, non-obvious and
useful.190 However, as already mentioned, the forms of knowledge within
indigenous societies often have no clear moment of innovation.
Knowledge in these societies is passed down from generation to generation
and thus it is almost impossible to separate the elements of knowledge that
have been created from those that have been derived from previously
known ideas.19 1 Therefore, it is difficult to prove that certain knowledge is
non-obvious and novel.
Sometimes the traditional knowledge may have some documented
evidence, but "it may not be available in ready and accessible sources."l92
In most countries, neither a patent applicant nor an examiner is required to
search for references of prior art in religious texts or other written and nonwritten cultural sources.' 93 Thus, as illustrated in the previously discussed
Enola bean and Neem tree cases, the burden of proof to show obviousness
and the lack of novelty lies with the party challenging the "pirated" patent.
From an administrative perspective, there are a number of procedural
requirements in any patent law that may represent an insurmountable
barrier for applicants such as indigenous communities. For example, to
obtain a patent in the United States, inventors must fulfill the many
requirements stipulated by the USPTO.19 4 The patent applicant shall
provide:

186. See WIPO FFM Report, supra note 184, at 25-26.
187.
188.
189.
190.
191.
192.
193.
194.

See Dutfield, supra note 11, at 245, 254.
Subbiah, supra note 11, at 543.
See id.
Id. at 543-544;
See id. at 544.
Id. at 545.
See WIPO FFMReport, supranote 184, at 36.
Subbiah, supra note 11, at 546.
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(1) the name and address of the specific inventor, (2) a
formal request for exclusive rights, (3) one or more
"claims" that concisely define the extent of protection
being sought, (4) a description of the invention, and (5)
any necessary drawings and collateral information that
better describes the invention, usually in scientific or
technical terms.195
In many instances traditional knowledge holders do not possess the
resources to fulfill all requirements.19 6 The application process is
expensive.197 Similarly, they cannot protect their knowledge against
patents brought by another.19 8 It is also questionable if the members of an
indigenous community can write their application and describe their
knowledge in technical terms as required by most national laws.1 99 All of
these reasons may bar local communities in developing countries from
even attempting to apply for, enforce, or defend against patents, unless the
country or non-governmental organizations (NGOs) provide some help.
However, bearing in mind the hassle associated with patent protection of
traditional knowledge, this practice has not gained popularity among local
communities, developing countries and NGOs. Rather they focus on
"positive protections" and try to make such mechanisms as the disclosure
of origin and benefit sharing agreements mandatory under international
law.
C. "Positive Protections" of TraditionalKnowledge

1. Disclosure of Origin and Prior Informed Consent
Many scholars agree that the mandatory disclosure of origin
requirement and prior informed consent can be powerful mechanisms to
eliminate biopiracy. 20 0 "The disclosure of origins requirement would
compel bioprospectors to include information about the origin of the
195.
196.
197.
198.
199.
200.

Id.
See Dutfield, supra note 11, at 254-56.
See Subbiah, supra note 11, at 546.
See id.
Id.
See Tak Jong Kim, Expanding the Arsenal Against Biopiracy: Application of the

Concession Agreement Framework to Prevent Misappropriationof Biodiversity, 14
SMU Sci. & TECH. L. REV. 69, 88-89 (2010); see also Nuno Pires de Carvalho,
Biodiversity, Biotechnology, and the Legal Protectionof TraditionalKnowledge: From
the Shaman's Hut to the Patent Office: In Search of a TRIPS-Consistent Requirement
to Disclose the Origin of Genetic Resources andPriorInformed Consent, 17 WASH. U.
J.L. & POL'Y 111, 124-36 (2005).
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genetic resource and the source of the traditional knowledge in their patent
applications." 20 1 "[P]ior informed consent would require bioprospectors to
show proof of obtaining prior informed consent from the [traditional
knowledge/genetic resources] holders before being granted a patent." 2 02
Combined, these two requirements would substantially improve the process
of patent application examination, would make both national and
international patent systems more transparent and fair, and thus would
prevent "pirate" patents from being granted.203
Although some nations have adopted this set of requirements under
domestic laws, an international system does not mandate these two
conditions for patentability. 20 4 The incorporation of these principles into
the international patent system is vital for the harmonization of the two
most prominent international legal frameworks that influence the issues of
traditional knowledge and genetic resources: the CBD and the TRIPS
It has to be noted that currently, these principles may
Agreement. 20
contradict with TRIPS since they would allow the traditional knowledge
holder to challenge a patent that formally conforms with TRIPS'
requirements of patentability. 2 06 Therefore, the reformation of the TRIPS
Agreement is required, and is strongly advocated by the developing world.
A group of WTO member countries, which includes Bolivia, Brazil,
Colombia, Cuba, Dominican Republic, Ecuador, India, Peru, and Thailand,
has proposed an amendment to the TRIPS Agreement that would make
207
disclosure an international requirement.

201.

Kim, supra note 200, at 89 (citing Nancy Kremers, Speaking with a Forked

Tongue in the Global Debate on Traditional Knowledge and Genetic Resources: Are
U.S. Intellectual Property Law and Policy Really Aimed at Meaningful Protectionfor
Native American Cultures?, 15 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 1, 19
(2004)).
202. Id. (citing Elizabeth Longacre, Advancing Science While Protecting Developing
Countriesfrom Exploitation of Their Resources and Knowledge, 13 FORDHAM INTELL.
PROP. MEDIA & ENT. L. J. 963, 999 (2003)).
203. See id. at 89.
204. See U.N. Comm. on Trade & Dev., The Conference of the Parties,Jan. 30-Feb.
3, 2006, Analysis of Options for Implementing Disclosure of Origin Obligations in
Intellectual Property Applications, 24 n. 41, UNCTAD/DTIC/TED/2005/14 (Dec. 22,
2005) (prepared by Joshua Sarnoff & Carlos Correa) [hereinafter The Conference of the
Parties].
205. See id. at 75-80.
206. See Kohls, supranote 22, at 132-33.
207. See Article 27.3b, traditional knowledge, biodiversity, WORLD TRADE
(last
http://www.wto.org/english/tratope/trips-e/art273be.htm
ORGANIZATION,

visited Feb. 27, 2012).
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Nevertheless, as some scholars argue, "any amendment to TRIPS is
unlikely due to strong oppositions from major and influential developed
countries, such as the United States and Japan."208
2. Benefit Sharing Agreements
An agreement between bioprospectors and the traditional knowledge
holders is another example of a "positive protection" mechanism.209 This
kind of protection provides benefits to both parties. The bioprospectors
benefit because they are permitted to access, own, use, and license the
genetic resources and traditional knowledge. 210 The indigenous
communities receive monetary and non-monetary benefits in return.21
"Monetary benefits [may] include access fees or up-front payments, as well
as royalties and milestone payments if the resulting product is
commercially successful." 212 Bioprospectors can also provide donor
communities with education, training, and access to scientific research as
non-monetary benefits in return for the use of their valuable
knowledge/resources.2 13
This kind of arrangement may work in concord with TRIPS because
the TRIPS Agreement "sets a minimum requirement for patentability that
encourages flexibility and private experimentation at the national and local
Benefit sharing agreements, by their nature, require
levels." 2 14
bioprospectors to acknowledge the source of the traditional knowledge or
genetic resources and thus "mandat[e] prior informed consent and a
disclosure of origins requirement without any inconsistency with
TRIPS."2 15
Despite the previously mentioned advantages of private agreements, it
is argued that they can also have weaknesses.216 First of all, there is a "fear
that genetic resources will be incorrectly valued" 2 17 because the real value
of a genetic resource or traditional knowledge is not fully realized when the
parties enter into agreement.2 18 Second, corporations can avoid the real
traditional knowledge/genetic resources holders and form private

208.
209.
210.
211.
212.
213.
214.
215.
216.
217.
218.

Kim, supra note 200, at 91.
Id. at 93.
See Smolczynski, supra note 122, at 1187; Kim, supra note 200, at 93.
Smolczynski, supra note 122, at 1187.
Id.
Id.
Kim, supra note 200, at 93.
Id at 94.
See generally Kremers, supra note 201, at 34-37.
Kim, supra note 200, at 94 (citing Carvalho, supra note 200, at 153).
See id.
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The
agreements with the governments of developing countries.2 19
compensation in this case may not reach those holders at all. 2 20 Finally, this
type of agreements between private entities is difficult to enforce
internationally. 22 1
Nevertheless, benefit sharing agreements are almost the only
mechanism in a global fight against biopiracy that does not contradict
either the CBD or the TRIPS Agreement and thus should be provided with
222
more international support.
3. Digital Databases of Traditional Knowledge
On its face, digital databases of traditional knowledge are an example
of "defensive protection." However, they also have some traits of "positive
protection" as they ensure the traditional knowledge holders' rights over
their valuable resources. As a "defensive protection," the worldwide
databases "prevent the misappropriation of genetic resources by defeating
the alleged novelty and inventiveness claims in patent application."22 3 The
crucial point in this system is to "recognize the existence of certain
traditional knowledge as 'prior art' and are, therefore, considered
knowledge already in the public domain." 22 4 As a "positive protection"
these databases acknowledge and document the rights of indigenous
communities over their valuable knowledge and resources.
Several developing countries created powerful digital databases of
traditional knowledge. The most notable among them is the Indian
Traditional Knowledge Digital Library (TKDL).225 The TKDL is a
collaborative project between a number of Indian Government institutes
and ministries and consists of traditional medicine experts (Ayurveda,
Unani, Siddha and Yoga), patent examiners, IT experts, scientists, and
technical officers with expertise in ancient texts in Sanskrit, Urdu, Persian,
or other generally inaccessible languages.226 The TKDL web-site describes
the project: as follows:

219. Id. at 94.
220. Id. at 94-95.
221. Id.

222.

See Kim, supra note 200 at 94-95.

223. Id. at 87.
224. Id.
225. See About
TKDL,
TRADITIONAL
KNOWLEDGE
DIGITAL
LIBRARY,
(last visited
http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng
Feb. 27, 2012).
226. See id.; see also Bio-piracy of Traditional Knowledge, TRADITIONAL
KNOWELDGE DIGITAL LIBRARY, http://www.tkdl.res.in/tkdl/langdefault/common/
Biopiracy.asp?GL=Eng (last visited Feb. 27, 2012).
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TKDL provides information on traditional knowledge
existing in the country, in languages and format
understandable by patent examiners at International Patent
Offices (lIPOs), so as to prevent the grant of wrong patents.
TKDL thus, acts as a bridge between the traditional
knowledge information existing in local languages and the
patent examiners at IPOs.
...

The project TKDL involves documentation of the

traditional knowledge available in public domain ... in
digitized format in five international languages which are
English, German, French, Japanese and Spanish.
Traditional Knowledge Resource Classification (TKRC),
an innovative structured classification system for the
purpose of systematic arrangement, dissemination and
retrieval has been evolved for about 25,000 subgroups
against few subgroups that was available in earlier version
of the International Patent Classification (IPC), related to
medicinal plants, minerals, animal resources, effects and
diseases, methods of preparations, mode of administration,
etc. 227
China is also developing its own digital databases of traditional
knowledge: the China TCM Patent Database 2 28 and the Chinese Medical
Literature Analysis and Retrieval System (TCMLARS). 229 The TCM
Patent Database is now offered in English and is available to the public.230
"The database includes over 22,000 patent records dating from 1985 to the
present and 40,000 Traditional Chinese Medical formulations."23
However, the critics of database systems say that the worldwide
digital databases are "long-term projects that require extensive financial
and administrative support from NGOs and governments." 2 32 Because the
majority of developing countries cannot afford to create and maintain
similar databases, their traditional knowledge will still be in danger of

227. See About TKDL, supra note 225.
228. See Brief Introduction of China Traditional Chinese Medicine (TCM) Patent
Database,CHINA TCM PATENT DATABASE, http://chmp.cnipr.cn/englishversion/help/
help.html (last visited Feb. 27, 2012).
229. See Traditional Chinese Medical Analysis and Retrieval System (TCMLARS)
English Version, CINTCM, http://www.cintcm.com/e-cintcm/version.htm (last visited
Feb. 27, 2012).
230. Erstling, supra note 64, at 321.
231. Id.
232. Kim, supra note 200, at 88.
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misappropriation. Furthermore, they say that it is impossible to document
all traditional knowledge; therefore, much valuable knowledge will
continue to remain unprotected. 33 Finally, there can be difficulties for
governments in reaching a mutual understanding with indigenous
communities since they may try to "withhold or falsify their knowledge
because they believe that the traditional knowledge is sacred and should be

kept secret." 2 34
V.

CONCLUSION

The issue of patenting traditional knowledge and genetic resources, as
well as all innovations deriving from them, presents a difficult problem
compromising of legal, economic, public and moral considerations.
Currently, when determining the level of protection, a legislator in a
particular country will most likely choose chose between two extremes: a
system that would favor "industrial" intellectual property rights, research
and development or a system that would have a bias towards the
preservation of traditional knowledge and genetic resources. The choice
has already been made by each county based on what it has, where it is
situated, and what values and traditions it shares. These and other
historical and geopolitical factors have also determined the correlation
The international
between the mentioned extremes internationally.
intellectual property rights system does not create any sustainable bridge
between the two. It highlights the dilemma between choosing an increased
protection of traditional knowledge which would harm research and
development and a strengthened Western IP law system which would be
detrimental to the rights of indigenous communities.
Such considered mechanisms as benefit sharing agreements and
disclosure of origin requirements would possibly create a system able to
mediate the interests of either system. However, many scholars agree that
the incorporation of such principles into international IP law is unlikely due
to the fact that international business is motivated by profit
maximization,235 and, having a strong support from the governments of the
most developed countries, can block any initiative by the developing
countries struggling for the reformation of the existing global IP law
system.
While the goals of IP laws may vary internationally, the ultimate
purpose of any government as well as the whole international community

233.
234.
235.

See id.
Id.
See Mgbeoji, supra note 45, at 171.
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shall be the same: long-term sustainability of our planet, its biodiversity
and resources.

GLOBAL FOOD SECURITY: IN OUR NATIONAL INTEREST*
DavidP. Lambert**
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INTRODUCTION

All Americans have a direct stake in the problem of global hunger,
which has many dimensions. For most of us it is a profound moral issue,
and we are guided by our faith to respond.
Beyond that, however, global hunger also presents a serious national
security threat. In 2002, President Bush acknowledged this in his National
Security Strategy. "A world where some live in comfort and plenty, while
half of the human race lives on less than $2 a day, is neither just nor stable.
Including all of the world's poor in an expanding circle of development -

* This article is based on a combination of two lectures delivered by the author,
Investing in Global Food Security: Where is the Return, a World Food Prize Lecture

given in Des Moines, Iowa on October 12, 2011, and Securing Global Food Security
with Sustainability, delivered at the Farm Journal Forum in Washington, D.C. on
December 6, 2011.
** David Lambert is a global food security adviser to universities, the U.S. private
sector, governments, U.N. agencies and other international organizations; he formerly
served as Counselor to the U.S. Mission to the U.N. Hunger Agencies in Rome.
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and opportunity - is a moral imperative and one of the top priorities of US
international policy."'
Americans are beginning to understand that food insecurity affects
global political stability, and this affects our trade markets, our investment
climate, and our retirement accounts.
II. The Problem of Global Hunger: Global Stress Points
Consider these startling statistics:
*
*

*
*
*
*

*
*

Hunger kills more people than AIDS, Malaria, TB combined;2
There are more hungry people in the world than the combined
populations of the United States, Canada, and the European
Union;'
Approximately 25,000 people die each day of hunger;4
Nearly 1 billion will go to bed hungry tonight (1/7 of the world);
A child dies of hunger every 5 seconds; 6
180 million children are "stunted" - will never have a normal life,
and are at dramatically increased risk from infectious disease due
to malnourishment;7
19 million children are severely wasted - low weight for height
proportions;
Diarrheal deaths kill an estimated 1.5 million children annually;
most are caused by contaminated food or water.9

1. George W. Bush, The National Security Strategy of the United States ofAmerica
(Sept. 17, 2002) http://www.informationclearinghouse.info/article2320.htm.
2. Hunger Statistics, WORLD FOOD PROGRAMME, http://www.wfp.org/hunger/stats
(last visited May 2, 2012).
3. Id.
4. Hunger and World Poverty, POVERTY.COM, http://poverty.com/ (last visited
May 2, 2012).
5. Hunger Statistics, WORLD FOOD PROGRAMME, http://www.wfp.org/hunger/stats
(last visited May 2, 2012).
6. Global Hunger, BREAD FOR THE WORLD, http://www.bread.org/hunger/global/
(last visited May 2, 2012).
7. Anthony Lake, Executive Director, UNICEF, Address at the High Level
Meeting on Nutrition, N.Y., N.Y (Sept. 20, 2011), http://www.unicef.org/media/
media 59871.html.
8. The Lancet: Series on Maternal and Child Undernutrition,Executive Summary,
1, available at http://www-tc.iaea.org/tcweb/abouttc/tcseminar/Sem6-ExeSum.pdf (last
visited on May 2, 2012).
9. HungerStatistics, WORLD FOOD PROGRAMME, available at http://www.wfp.org/
hunger/stats (last visited May 2, 2012).
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Three global stress points point toward the potential for even greater
problems in the future, unless preventative action is taken now. These
stress points are the expanding population, climate change, and the
availability of water.
A. Population

Any discussion of global food security stress points would perhaps
best begin with the work of economist Thomas Malthus about 200 years
ago. Malthus theorized that food production could only increase gradually
(largely because of limitations of land) while population could rise
exponentially. He concluded that since population would outpace food
production hunger and famine were inevitable.' 0
We know of course that Malthus so far has been profoundly wrong.
Why? He could not have envisioned that our progress in sustainable
agricultural practices, new technologies, and increased productivity would
defeat his theory. As Howard Buffet noted, "[i]n 1940, one U.S. farmer
produced enough to feed 19 people, today they produce enough to feed 155
each year.""
However, given current population projections, coupled with global
food demands, some informed observers say that Malthus is still lurking.
We are all familiar with the projection that a 70% increase in food
production will be required to support our population jump from 7 billion
to over 9 billion by the year 2050.12 As Bob Thompson reminds us - that is
the population equivalent of adding two more Chinas to this planet. 3

10.

Reverend

Thomas

Robert

Malthus,

AN

ESSAY ON THE PRINCIPLE OF

POPULATION (1798).

11. Howard G. Buffet, Howard Buffett: We Can't Afford To Lose Fight Against
Hunger, DES MOINES REGISTER (July 3, 2011), available at http://www.thehoward
gbuffettfoundation.org/wp-content/uploads/2010/08/We-Cant-Afford-to-LoseDSM.pdf. Buffet is an American philanthropist, photographer, conservationist, author,
and farmer. See http://www.thehowardgbuffettfoundation.org/about-hgbf/about-thepresident. He serves as President of the Howard G. Buffett Foundation, a private
foundation that "works to improve the standard of living and quality of life for the
world's most impoverished and marginalized populations." See, http://www.thehoward
gbuffettfoundation.org/. The foundation's "primary funding areas are agricultural
resource development for smallholder and subsistence farmers and clean water delivery
to vulnerable communities in Africa and Central America." See id.
12. U.N. Food & Agric. Org. (FAO), How to Feed the World in 2050, 2 (2011)
available at http://www.fao.org/fileadmin/templates/wsfs/docs/expertpaper/
HowtoFeedtheWorldin_2050.pdf.

13.

Carey Gillam, Extra Billions Can Be Fed,But Who Will Pay? (Oct. 25, 2011)

(quoting Robert Thompson), available at http://af.reuters.com/article/worldNews/
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However, it is not the number of 9 billion that is the principal
concern. The numbers inside the 9 billion - that is where the alarm bells
are. Consider the following facts that describe our demographically
divided world and reveal the "ticking time bombs."
Two places on the planet are losing population: Japan and Eastern
Europe - because of lower fertility rates and low inward migration.
Western Europe would be losing population but for migration from the
south. The Western Hemisphere is growing, but just gradually. 14 Even
China - at 1.3 billion - will begin to decline within two decades (their
concern eventually may be having enough labor to harvest their crops)."
In contrast, India - with 1.2 billion - will zoom past China, reaching
1.7 billion by 2050, principally due to discrimination against women, bad
governance, and social traditions. So, India - which currently has 42% of
all child malnutrition in the world - is a major concern going forward.16
As, of course, is Africa, a continent that has rocketed from 611
million in 2000 to 800 million today - in only one decade. With data from
the Population Reference Bureau, here are three of the most alarming
examples of countries expected to experience deepening food security
crises:
*

East Africa's Uganda, now 32 million and the size of Oregon, will
reach 105.6 million by 2050; i.e., its population will more than
triple in 40 years;' 7

idAFTRE7907IG20111025?sp=true.

Robert Thompson is a Visiting Scholar at the

John Hopkins University Nitze School of Advanced International Studies (SAIS) and
serves on the International Food & Agricultural Trade Policy Council and is former
director of rural development for the World Bank. See http://www.sais-jhu.edu/
pressroom/experts/faculty/t/thompson.htm.
14. See, U.S. Census Bureau, International Programs, International Database,
http://www.census.gov/population/international/data/idb/informationGateway.php (last
visited May 2, 2012); see also, Claire Suddath, Census Update: What the World Will
Look like in 2050, TIME MAGAZINE (June 30, 2011), available at http://www.time.com/
time/nation/article/0,8599,2080404,00.html; U.N., Department of Economic and Social
Affairs, Population Division, World Populations Prospects: The 2010 Revision,
available at http://esa.un.org/unpd/wpp/Documentation/pdf/WPP2010 Highlights.pdf.
15. See, Michael Wines & Sharon Lafraniere, New Census Finds China 's
Population Growth Has Slowed, N.Y. TIMES (Apr. 28, 2011) available at
http://www.nytimes.com/2011/04/29/world/asia/29census.html.
16. India: On the Path to Replacement-Level Fertility? POPULATION REFERENCE
http://www.prb.org/Publications/Datasheets/20 11/world-population-dataBUREAU,
sheet/india.aspx (July 2011).
17. Uganda: At the Beginning of the Demographic Transition, POPULATION
http://www.prb.org/Publications/Datasheets/20 11/worldBUREAU,
REFERENCE
population-data-sheet/uganda.aspx (July 2011).
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Nigeria, now at 160 million, is projected to reach 400 million by
2050; it will then equal the population of the U.S., but with only
1/10 of the land;18
Ethiopia, with thousands of years of human history reached 10
million at the start of WWII. It is now 85 million, i.e., it has grown
850% in just three generations, and it is rising fast.' 9
B. Climate Change

Another global stress point is climate change. There are still some
who think that climate change is only a theory. In fact, a recent poll of
Midwest farmers reflected that 33% believe climate change is either not
20
occurring, or that there is not sufficient evidence to believe it is occurring.
Yet in the Midwest each October, the world's top climate scientists go
to the World Food Prize in Des Moines and deliver the same consistent
message - climate change 1) is real, 2) is here, and 3) its consequences are
and will continue to be devastating. 2 1
What are those consequences of climate change?
*

*
*
*
*

Higher temperatures, by 2 degrees or more by the end of the
century, brought on largely by rising levels of Greenhouse gases
(GHGs);
Rising sea levels;
Less drinking water;
Spreading of human diseases, such as malaria;
Lower crop yields - the Global Crop Diversity Trust concurs with
Stanford University's research that climate change will cause a

18. The Population Reference Bureau, 2011 World Population Data Sheet (July

2011) available at http://www.prb.org/Publications/Datasheets/201 1/world-populationdata-sheet/data-sheet.aspx.
19. Id., see also, Schuyler Null, From Ethiopia: "Better Bank for the Buck," With
Population, Health and Environment Consortium, POPULATION REFERENCE BUREAU
(BEHIND THE NUMBERS) (Mar. 23, 2011) (Noting that "Ethiopia is currently home to 85
million people - second only to Nigeria as the most populated country in Africa - and
the average woman has 5.4 children . . .").
20. Iowa Farm and Rural Life Poll: 2011 Summary Report, 2 Iowa State Univ.
(2011) available at https://store.extension. iastate.edu/ItemDetail.aspx?ProductlD=
13717.
21. See, e.g., Hans Herren, Peg Armstrong-Gustafson, Michael Hansen, Anita Idel,
Helena Paul, John Reganol, Conversation: Agriculture and Climate Change - Being
Part of the Solution, THE 2009 BORLAUG DIALOGUE: FOOD, AGRICULTURE, AND
NATIONAL SECURITY INA GLOBALIZED WORLD, available at http://www.worldfood
prize.org/documents/filelibrary/documents/09highlights_358E5A8062AC9.pdf.
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30% decrease in the production of maize, Africa's dominant crop,
by 2030;
New plant diseases and pests - insects already consume 25% of our
world's crops;
Increasingly aberrational weather patterns - droughts and floods;
Increasing and continuing food price volatility.22

Cornell's Pinstrup-Andersen projects that food price volatility is here
to stay. His analysis: Food price volatility will continue. Why? Because
food production volatility will continue. Why? Because of aberrational
weather patterns - droughts and floods - brought about by climate

change.23
Incidentally, an observation on the related debate on whether climate
change is principally man-made. Most experts say it is, but consider this
question. If one suddenly discovered the house was on fire, at that moment
does it matter whether it was struck by lightning or whether a child
knocked over a candle? Is the challenge not the same? Don't both give
rise to the same obligation?
C Water
The third stress point is water. Most of us assume water will always
be there, and as Americans we use about 100 gallons a day in each of our
homes.2 4 However, for global food security analysts water is by far the
most troubling of all issues - because of its increasing scarcity, and because
it directly determines the availability of food.
The experts in this area urge our greater awareness of global
flashpoints, as well as sensitivity to demands for available and safe water.
Consider these facts and their relevance in a world with increasing water
scarcity.

22. See, Gerald C. Nelson, Mark W. Rosegrant, Jawoo Koo, Richard Robertson,
Timothy Sulser, Tingju Zhu, Claudia Ringler, Siwa Msangi, Amanda Palazzo,
Miroslay Batka, Marilia Magalhaes, Rowena Valmonte-Santos, Mandy Ewing, and
David Lee, Climate Change: Impact on Agriculture and Costs of Adaptation,

International Food Policy Research Institute (2009).
23. Per Pinstrup-Andersen, Food Policy in Disarray:The Challenges andPriorities,
International Food Policy Research Institute conference, Washington, D.C. (Nov. 21,
See
2011), video available at http://www.youtube.com/watch?v=A9Sp-H CxxQ.
generally, Per Pinstrup-Anderson & Derrill D. Watson II, FOOD POLICY FOR
DEVELOPING COUNTRIES (2011).
24. Drinking Water, ENVIRONMENTAL PROTECTION AGENcY, available at
http://water.epa.gov/learn/kids/drinkingwater/water trivia facts.cfm (last visited May
2, 2012).
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Only 2.5% of the earth's water is fresh water (most is frozen); 25
Agriculture and industry use 98% of that fresh water;26
And, much fresh water is not safe - 1.8 million children aged under
five die of dirty water-related diseases (one infant every 20

seconds); 27
*

*
*
*

World population is today 50% urban and 50% rural; by 2050 we
will be 70% urban; 28 Want to talk hardball politics - who will get
the water?
By 2025, 1.8 billion people will likely experience absolute water
scarcity;29
An increasing number of the world's rivers are drying up due to
over use and climate change, with some never reaching the sea;3o
One liter of water is required to produce 1 calorie of food;3 1

Of course, this issue directly relates back to climate change, which
makes water more scarce, especially in tropical regions.3 2

25. Statistics: Graphs & Maps, Water Resources, U.N., WATER, available at
http://www.unwater.org/statisticsres.html (last visited May 2, 2012).
26. Statistics: Graphs & Maps, Water Use, U.N., WATER, available at
http://www.unwater.org/statistics use.html (last visited May 2, 2012).
27. Mike Pflanz, World Water Day: Dirty Water Kills More People Than Violence,
Says UN, THE CHRISTIAN SCIENCE MONITOR (Mar. 22, 2010) (reporting on a
conference held in Nairobi, Kenya to "coincide with the annual focus on clean and
sustained water supplies for a human population expected to grow by 50 percent in the
next four decades" where the UN stated that "more people now die from contaminated
and polluted water than from all forms of violence including wars") available at
http://www.csmonitor.comi/World/Africa/2010/0322/World-Water-Day-Dirty-waterkills-more-people-than-violence-says-UN.
28. Press Release, Africa And Asia To Lead Urban Population Growth In The Next
Four Decades, U.N. Press Release (Apr. 5, 2011), http://esa.un.org/unpd/wup/pdf/
WUP2011 Press-Release.pdf; See also, U.N. EDUCATIONAL SCIENTIFIC AND CULTURAL
ORGANIZATION

(UNESCO), http://www.unwater.org/statisticsurb.html

(last visited

May 2, 2012).
29. Water Scarcity, U.N. WATER, INTERNATIONAL DECADE FOR ACTION, WATER
FOR LIFE 2005-2015, http://www.un.org/waterforlifedecade/scarcity.shtml (last visited
May 2, 2012).
30. Matt McGrath, World's Major Rivers Drying Up, BBC NEWS (Apr. 21, 2009)
http://news.bbc.co.uk/2/hi/americas/8011497.stm.
31. Growing More Food - Using Less Water, U.N., FOOD & AGRIC. ORG. (FAO),
http://www.fao.org/fileadmin/user-upload/newsroom/docs/water-facts.pdf (last visited
May 2, 2012).
32. Statistics: Graphs & Maps, Water & Climate Change, U.N. WATER,
http://www.unwater.org/statistics clim.html (last visited May 2, 2012).
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III. SOLUTIONS
Underpinning our strategies to deal with all of these related global
challenges are the Millennium Development Goals. 3 3 Essentially these
goals are a promise made by 189 nations in 2000 to free people from
extreme poverty and all other deprivations. 34 "Eradicating extreme hunger
and poverty" is in fact the first of these eight goals. All countries
recommitted to this pledge in 2010.35
Nicholas Kristof says that the eight goals are too complicated for the
public to understand and should be simplified. I would not challenge
Kristof, a Pulitzer Prize-winning author and New York Times journalist,
who commands great respect for his championing of human rights issues.
Moreover, he is an expert on the effectiveness of messaging. If he says it is
complicated, then it is complicated.
So I have tried to think how we might unpack these eight goals so
they are easier to grasp. Just imagine an expectant mother, and the dreams
she would have for her daughter. That mother and daughter are healthy.
The mother is assured that her daughter will be free of hunger, poverty, and
dread diseases. Her daughter will get a good education, in a world free of
discrimination. And she will live in a safe and clean environment. Just add
"global partnerships" and that's it! Those are the eight goals.
So what are the policy solutions to deal with the global stress points
and the related global food security challenges so that we can meet the
dreams of an expectant mother and achieve the Millennium Development
Goals? While we already know what to do, our real challenge is knowing
how to do it - that is a true measure of sustainability.
A. Encourage Good Governance
We can work in good faith on many related issues, but the quality of
national governance is the heart of the matter. We ask a lot of the U.N., the
World Bank, other international institutions, NGOs and the rest of our

33. Goals and Targets, MILLENNIUM PROJECT, http://www.unmillennium
project.org/reports/goals targets.htm (last visited May 2, 2012); see also, About the
Millennium Development Goals: What They Are, MILLENNIUM PROJECT,
http://www.unmillenniumproject.org/goals/index.htm (last visited May 2, 2012).
Millennium Declaration is available at
34. The original 2000 U.N.
http://www.un.org/millennium/declaration/ares552e.pdf.
35. Press Release, UJ. Summit Concludes With Adoption Of Global Action Plan
To Achieve Development Goals By 2015, U.N. Press Release ( Sept. 22, 2010),
http://www.un.org/en/mdg/summit201 0/pdf/Closing%20press%20release%2OFINALFINAL%2ORev3.pdf.
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institutions.
They are important and should be supported - and
collaboration among all of these players should be strengthened.
But in the final analysis there is no substitute for good governance.
As Pinstrup-Andersen reminds us: "[b]ad national policies cannot be
rectified by good international institutions." This recognition goes to the
essential philosophy underpinning the Millennium Challenge Corporation,
the independent U.S. foreign aid agency created by Congress in 2004 to
lead the U.S. efforts against global poverty. 3 6
Here are just a few examples of why good governance is so important
in people's lives:
*

Consider the Korean Peninsula - The U.N. and others report that
children in North Korea are significantly shorter than children in
South Korea. 37 Moreover, U.S. AID Administrator Shah recently
shared a satellite image of the Peninsula at night. South Korea was
brightly lighted throughout; North Korea was completely dark.38

*

Consider Zimbabwe - As the result of bad governance, average life
expectancy has dropped from 60 years to 35 years in just over a
single generation. 9

*

Consider Ghana - By contrast, Ghana has invested in its people
and carried out enlightened economic and social policies that will
result in its achieving the first Millennium Development Goal of
ending poverty and hunger. In recognition, its former president
was this year's co-winner of the World Food Prize. 40

36. See, MILLENNIUM CHALLENGE CORPORATION, http://www.mcc.gov/pages/
about.
37. John Thomas Didymus, North Koreans Shorter Than South Koreans Due To
Famine, Poor Diet, DIGITAL JOURNAL (Apr. 24, 2012) available at
http://digitaljournal.com/article/323549.
38. Raj Shah, Delivering Meaningful Results in Global Development, Transcript of
Remarks by Dr. Raj Shah, USAID Administrator, http://www.usaid.gov/press/
speeches/20 1/spi 10614.html.
39. Michael Radu, Left-wing Monster: Robert Mugabe, FrontPageMagazine.com
(March 14, 2006), available at http://archive.frontpagemag.com/readArticle.aspx?
ARTID=5220.
40. Hunger-FightingFormer Presidents of Ghana, Brazil Win World Food Prize,
THE WORLD FOOD PRIZE, NEWS (Oct 14, 2011), http://www.worldfoodprize.org/index.
cfm?nodelD=24667&action=display&newslD=1 5442.
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B. Supportfor AgriculturalResearch
Of all the policy responses to alleviate global food insecurity, no set
of interventions holds more promise than investment in agricultural
science. It is the key to the best answers for our most vexing global
challenges.
Biotechnology's potential for Africa in critical areas - drought
tolerance, disease resistance, nutrition enhancement - is a prime example
of how science can deliver most effectively to those at greatest risk.
Research priorities for USDA, land-grants, and foundations include
such critical and diverse problems as global food security, climate change
(mitigation and adaptation), bioenergy, child nutrition and obesity, food
safety, desalinization of water, and postharvest Ioss.41 And yet we have the
paradox that this research, with its enormous potential return, continues to
be severely underfunded.42
C. PrioritizeEarly Child Nutrition
The most pivotal issue to insure the success our international
development objectives is early child nutrition. We know from our own
experience that to have a vibrant and healthy society we must have
development. To have development we must have education. There can
be little achievement in education without basic child nutrition.
Early child nutrition is the linchpin for everything else we try to
achieve in foreign aid policy, and supports all of the UN Millennium
Development Goals. 4 3 That is why it is most encouraging that the global
community is now giving such focused attention to the 1,000 Days
Initiative - the direct recognition that the most critical time in a child's
mental and physical development is from conception through the first two
years of life.44

41.

USDA, National Institute of Food and Agriculture, Program Synopsis:

Agriculture and Food Research Initiative (AFRI) Competitive Grants Program,
available at http://www.nifa.usda.gov/funding/afri/afrisynopsis.html (last visited May
2,2012).
42. See generally, Pardey, Philip G., Alston, Julian M. Piggot, and Roley R.,
AGRICULTURAL R&D IN THE DEVELOPING WORLD: Too LITTLE, TOO LATE? (2006)
(discussing patterns of public investment in agricultural research and the "pervasive
underfunding of agricultural research").
43. UNITED NATIONS MILLENNIUM DEVELOPMENT GOALS, http://www.un.org/
millenniumgoals/ (last visited May 2, 2012).
44. THOUSAND DAYS, http://www.thousanddays.org/ (last visited May 2, 2012).
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D. Educate Girls
There is no demographic group in humanity who suffers more
entrenched discrimination than young girls in the developing world.45
Their wellbeing, particularly their health and education, should be
paramount among our international objectives. The staggering condition of
malnutrition and illiteracy among the most vulnerable members of our
global society is not only a shock to our conscience, it deeply compromises
all related goals toward a safer and more stable world.
To be specific, the best answer to the population "stress point" can be
summed up in two words: "educate girls." There is compelling data
concluding that this single policy intervention will not only produce
marvels in health, poverty reduction, and empowerment, but also it will put
this fragile planet on a voluntary downward population path.46
E. Empower Women

Again, the issue of opportunity for women goes back to the central
importance of national governance. As we think of the wonderful work of
"Farmers Feeding the World," we are reminded of who the majority of the
world's farmers are - they are women.47 Incidentally, these women in
48
Africa and Asia walk about 3.7 miles each day to get water.
Yet, in far too many places, women are not allowed to vote, not
allowed to inherit property, not allowed to sign contracts, not allowed bank
credit, not allowed to serve in their parliaments, and not given the basic
benefits of agricultural extension. Women feed the world's children, but
receive less than 5% of technical assistance to agriculture. 49

45. See, Violence And Discrimination: Voices Of Young People: Girls About Girls,
UNICEF, (Sept. 2006), http://www.un.org/womenwatch/daw/egm/elim-disc-violgirlchild/UNICEFEGMGirlaboutGirlsFINAL.pdf.
46. See, Melanne Verveer, Educating Women and Girls Is Key to Meeting 21st
Century Demands (July 1, 2011), http://iipdigital.usembassy.gov/st/english/
publication/2011/06/20110630092138ennalem0.7990185.html#axzzl tk3lRLNa.
47. See, FAO, Rural Women And Food Security: Current Situation And
Perspectives(1998), http://www.fao.org/DOCREP/003/W8376E/w8376e02.htm.
48. Julie Fisher, Water, Sanitation and Hygiene: For Her It's the Big Issue - Putting
Women At The Centre Of Water Supply, Sanitation And Hygiene, 19 (citing
Blagborough, V., Looking Back: The long-term impacts of water and sanitation
projects, WaterAid, London (2001)), Water Supply and Sanitation Collaborative
Council (2006) available at http://www.genderandwater.org/page/5124.
49. Myrna Cunningham Kain, Role of Institutions in Rural Areas Addressing
Women's Needs, With a Focus on Indigenous Women, (Sept. 2011),
http://www.un.org/womenwatch/daw/csw/csw56/egm/Cunningham-EP- l l-EGM-RWSep-201 1.pdf.
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F. Promote Sustainable Practicesin the Private Sector
The private sector has been called the "last frontier" in the battle for
global food security - the needed partner that long has been missing in our
collaborative quest to end hunger in our time. Well, that is changing, and it
is changing fast.
Many companies have made major investments in global food
security and sustainable development. Three specific examples evidence
this commitment.
Walmart integrates sustainability goals as a "core part" of their
business. CEO Mike Duke is quoted as declaring that "[w]e do not view
our sustainability work as a philanthropic add-on to what we do, but as a
core part of who we are." 50 Walmart's corporate commitments include:
*
*
*
*
*
*
*
*

Donating $2 billion in cash and in-kind to fight hunger in America
Eliminating 20 million tons of GHGs
Reducing sodium in food by 25%
Being supplied 100% by renewable energy
Creating zero waste
Training 1 million farm workers, half of whom will be women
Reducing food waste in emerging market stores by 15%
Intensifying purchases of crops from small and local farmers.51

PepsiCo is headed by Indra Nooyi, one of the world's most influential
corporate executives. Here is what she says about Pepsi's strategic
partnership with USAID and the UN World Food Program (WFP) to
develop chickpea in Ethiopia: "[t]his initiative will positively impact the
livelihood of local farmers, address the critical issue of famine in the Horn
of Africa and create sustainable business opportunities for PepsiCo." 52
G. Give FoodSecurity Issues a Human Face
My last global stress point "solution" is an appeal to all of us. If we
are to get the resources necessary to deal with all of these intractable
problems, we must learn to communicate more effectively the ways these
policies directly benefit people. We must give these issues a human face.

50. Message From Mike Duke, WALMART 2012 GLOBAL RESPONSIBILITY REPORT,
http://www.walmartstores.com/sites/ResponsibilityReport/201 1/message mike duke.a
spx.
5 1. Id.
52. Press Release, USAID, PepsiCo, and World Food Programme Partner to
IncreaseFood ProductionandAddress Malnutritionin Ethiopia, USAID Press Release
(Sept. 21, 2011), http://www.usaid.gov/press/releases/2011/prl 10921 .html.
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To get resources, we first must create political will. That cannot
happen unless we raise awareness about the glorious story of lives
transformed and children delivered from starvation. Just a few examples of
my point:
*

Food price volatility is not just about speculation in commodities
markets, but about the assault on the diets of children when these
price spikes mean that their mothers can no longer afford the
micronutrient rich foods so critical for early development;

*

In using the sanitized term IDP (internally displaced person),
Serageldin reminds us that "much economic analysis erases the
human factor." 53 How about DHC (desperately hungry children);

*

When we talk of climate change, it is true we need to discuss
longhorn beetle infestation of forests, nitrous oxide deposits in
rivers, and rising sea levels. But what are the consequences of
climate change really all about? They are about human suffering
and starvation. They are the devastating effects of drought that
crush a family's hope for the future;

*

"Golden rice" is often reported as just a new genetic trait or a
scientific conquest. That is true, and that is important; but that is
not the message to get greater public support. The message is
about the 670,000 children each year whose lives might be spared
from the agony of vitamin A deficiency and death by "night
blindness" and "river blindness" because of fortified rice.5 4

With 150,000 new mouths to feed every day, the world remains a
very hungry place: 49 million Americans, including 17 million children;5 5
almost one billion people globally,56 with 180 million children stunted;57
25,000 people dying each day - a child every six seconds.

53. Ismail Serageldin, Feeding the World Sustainably: Reflections, Issues, and
Suggestions, Second Annual Malthus Lecture, IFPRI (July
14, 2011),
http://www.ifpri.org/event/2nd-annual-malthus-lecture.
54. Golden Rice: Vitamin A Deficiency, INTERNATIONAL RICE RESEARCH INSTITUTE,
http://irri.org/news-events/hot-topics/golden-rice/vitamin-a-deficiency.
55. Alisha Coleman-Jensen, Mark Nord, Margaret Andrews, and Steven Carlson,
Household Food Security in the United States in 2010, 16, USDA, Econ. Res. Serv.
Rep. No. 125 (Sept. 2011), available at http://www.ers.usda.gov/Publications/ERR
125/ERR125.pdf (last visited May 2, 2012).
56. Hunger, WORLD FOOD PROGRAMME, http://www.wfp.org/hunger/stats.
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We need answers. We need political will. We need a place at the
policy table. We need resources. If we are to change this equation we
must tell our story more clearly and understandably. Whether responding
to a distressed farmer in Illinois or a starving child in Ethiopia, with food
security issues, we must always remember the human face behind the story.

57. Anthony Lake, The Global Crisis You've Never Heard Of Stunting, Time
Magazine (Jan. 31, 2012) available at http://ideas.time.com/2012/01/31/the-globalcrisis-youve-never-heard-of/.
58. See,
POVERTY.COM,
http://poverty.com/;
STOP
HUNGER
Now,
http://www.stophungernow.org/site/PageServer?pagename=learn_facts
and Global
Hunger, BREAD FOR THE WORLD, http://www.bread.org/hunger/global/ (based on

statistics from the U.N. FAO, UNICEF, and World Food Programme).
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I. INTRODUCTION

Due to Congress' recent agenda, oenophiles' throughout the country
are up in arms about the possible threat to their beloved wine. Wine lovers
and other alcohol enthusiasts face the very real fear that access to their
favorite products may soon be heavily restricted. This is in large part
attributed to the fact that House Resolution 1161 would effectively change
the ways in which states regulate alcohol shipment. The possible
implications of this bill range from the forced shutdown of many wineries
and distilleries due to lack of funding, to the smaller effects of regulation
such as the inability of customers to order wine and other alcohol over the
internet. This bill would also destroy the ability of many to join moneysaving wine clubs. H.R. 1161 and other similar legislation, often referred
to collectively as direct shipping laws, effectively mandate discussion
concerning the shipment of alcohol, the regulatory place of the states in the
scheme of alcohol distribution, the impact on individual consumers, and the
industry's perspective as a whole. Direct shipping laws affect more than
those in the wine industry; rather, they impact the entire economy.
These direct shipping laws exclusively apply to alcohol largely
because of the alleged unique and special place that alcohol holds within
the scheme of interstate commerce.2 Alcohol holds such a hallowed place
within the realm of commerce because of the existence of the Twenty-first
Amendment. 3 The fact that the Twenty-first Amendment specifically states
that transportation of alcohol in violation of state law is illegal4 means that
alcohol occupies a unique place in terms of the reach of the Commerce
Clause. The basic premise "of the Twenty-first Amendment is to create an
exception to the normal operation of the Commerce Clause with regard to a
specific item of commerce - intoxicating liquors - and by virtue of the
plain language . ..

the states are totally unconfined by traditional

Commerce Clause limitations when they restrict the importation of
intoxicating liquors .. . within their borders."'

1. "Oenophile" is defined as "a lover or connoisseur of wine." See Oenophile,
MERRIAM-WEBSTER, http://merriam-webster.com/dictionary/oenophile (2012).
2. Robert L. Jones III, ConstitutionalLaw - Direct Shipment of Alcohol - WellAged and Finally Uncorked: The Supreme Court Decides Whether the Twenty-First
Amendment Grants States the Power to Avoid the Dormant Commerce Clause.
Granholm v. Heald, 125 S. Ct. 1885 (2005), 28 U. ARK. LITrLE ROCK L. REV. 483, 483
(2006).
3. See Elizabeth D. Lauzon, Interplay between Twenty-First Amendment and
Commerce Clause concerning state regulation of intoxicating liquors, 116 A.L.R.5th
149, §2[a] (2004).
4. U.S. CONST. amend. XXI, §2.
5. Lauzon, supranote 3, at §2[a].
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While many aspects of the issue of direct wine shipping are
encapsulated within the overall topic, this paper focuses on the implications
that occur when direct shipment of wine from a manufacturer is sought by
The laws that are implicated within this
an individual consumer.
discussion include the Twenty-first Amendment, the Commerce Clause,
state laws, and judge-made law in the form of various United States
Supreme Court opinions. Direct alcohol shipment laws have many forms
and vary widely from state to state. Prior to 2005, many states allowed instate direct shipment, but disallowed shipment from other states to their
citizens.6
In Granholm v. Heald,the United States Supreme Court required that
this type of discriminatory practice be stopped in holding that it is

unconstitutional for states to discriminate in interstate commerce by
favoring in-state wineries over out-of-state wineries for direct shipping
purposes. 7 However, the Granholm ruling only went so far. While the
dicta in the opinion touched on the three-tiered system, which will be
discussed later in Part IV, the essential part of the holding was a broad antidiscrimination policy.8 The Court struck down the practices that were
blatantly discriminatory against other states, but also said that if the
practices were viewed as even-handed, then their continuation was
permitted.9 However, in light of recent developments at the Congressional
level, state bans on direct shipment may again become stricter and more
abundant.
This paper discusses the newest potential threat to the direct shipment
of wine, presently known as House Resolution 1161, the Comprehensive
Alcohol Regulatory Effectiveness (CARE) Act of 2011,10 and its nearly
identical predecessor, House Resolution 5034 of 2010." This paper will
outline many topics surrounding the direct shipment of wine, the
constitutional battle surrounding these laws, the potential effects on

6. See generally Granholm v. Heald, 544 U.S. 460 (2005) (discussing the laws of
New York and Michigan).
7. Id. at 493.
8. See Kevin C. Quigley, Uncorking Granholm: Extending the Nondiscrimination
Principle to all Interstate Commerce in Wine, 52 B.C. L. REV. 1871,1895-96 (2011)
(citing Granholm, 544 U.S. at 489, 465-66, 487-89 (The Court made the following

statements concerning its holding about anti-discriminatory policies: "discrimination is
neither authorized nor permitted by the Twenty-first Amendment," "state regulation of
alcohol is limited by the nondiscrimination principle of the Commerce Clause," and
"[d]iscrimination is contrary to the Commerce Clause and is not saved by the Twentyfirst Amendment.")).
9.

10.
11.

See Granholm at 493.

H.R. 1161, 112th Cong. (2011).
H.R. 5034, 111th Cong. (2010).
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businesses and individuals throughout the nation dealing in wine and other
alcohol, and the current debate in Congress. Part II overviews the alcohol
and wine industry within the United States. Part III lays the foundation for
the legal debate currently being discussed in Congress. Both the
constitutional and judicial arguments of the implications of wine shipping
are discussed as well. Part IV overviews H.R. 1161 and its predecessor,
including their development, various stakeholders' arguments, and the
overall impact of the bills. Part V analyzes the bills within the context of
the constitutional and judicial issues, along with the social and political
landscape of today's world. This paper concludes by recommending the
proper place in society for wine regulation and offering an analysis of the
implications, effects, and dangers that may result from the passage of H.R.
1161.
II. THE WINE INDUSTRY IN THE UNITED STATES

In order to understand and develop the intricacies of the constitutional
and judicial concerns underlying the CARE Act, the wine industry as a
whole within the United States must first be discussed. The commerce of
the wine industryl2 and its permeation throughout the country is a key issue
in fully understanding the possible effects and ramifications of the bill.
A. The Wine Industry -An Overview
Wine is considered to be "truly an economic catalyst with tremendous
growth potential in all 50 states" since wineries not only work to "revitalize
and support local economies in rural communities," but also generate
tourism and other activities that impact the rest of the country. Individual
states have numerous powers to regulate wine and other alcoholic
beverages and tend to do so quite heavy-handedly. The states possess such
authority because of the unique character of alcohol, as specified by the
Twenty-first Amendment, and because of the significant sums of money
that can be generated from its sale. Many onerous regulations are present
concerning the sale of alcohol, and thus the issue of states' autonomy and

12. Wine industry and alcohol industry are used interchangeably throughout this
paper and are intended to have the same meaning.
13. Ivy Brooke Erin Grey, Good Spirits or Sour Grapes?: Reaching a Tax
Compromisefor Direct-To-Consumer Wine Sellers under Quill, the 21st Amendment,
and the Dormant Commerce Clause in Light of Granholm v. Heald, 8 Hous. Bus. &
TAX L.J. 142, 148 (2007) (citing Press Release, National Study of Economic Impact of
U.S. Wine Industry: Grapes and Grape Products Contribute $162 Billion to Economy,
WINE BUSINESS (Jan. 17, 2007), availableat http://www.winebusiness.com/news/
dailynewsarticle.cfm?datald=4623).
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authority concerning the matter needs to be reviewed in light of the
potential Congressional enactments.
The grape and grape products industry, of which wine is an integral
part, is worth approximately $162 billion.14 Wineries are present, ranging
in type and size, in all fifty states.15 The annual sales revenue of wine
production totals approximately $11.4 billion. 6 The wine industry is evergrowing and continuously expanding throughout the country. In 2007, the
total shipment of wine both to and within the United States from all types
of production sources, increased at a rate of 4% over the previous year to a
total of 745 million gallons of wine for a retail total of $30 billion." The
U.S. Department of Commerce estimates that of the entire composition of
the wine in the United States, California wine makes up 61% of all wine
sold in the United States market; imported, or foreign, wine is responsible
for 26% of the market share; and the remaining 13% of the share is
comprised of the wineries of other states within the United States.' With
these percentages showing that a very unequal distribution of wine among
the states in terms of production exists, it can be seen why this issue is so
pervasive in discourse today.
Additionally, it was estimated in 2005 that over 3,000 wineries were
present within the country and that this number had expanded three-fold in
the course of the previous 30 years.' 9 However, the number of wholesalers
has decreased from approximately 1,600 to 600, which also decreased the
ratio of wholesalers to small wineries. 20 Even though the total number of
wineries has increased overall, the concentration of wine wholesalers and
retailers has led to a severe consolidation of production, resulting in the
industry becoming characterized by a relatively few number of large
producers. 2 1 Therefore, many wineries are forced to rely heavily on direct
14. Press Release, National Study of Economic Impact of U.S. Wine Industry:
Grapes and Grape Products Contribute $162 Billion to Economy, WINE BUSINESS (Jan.
17, 2007), availableat http://www.winebusiness.com/news/dailynewsarticle.cfm?
datald=46237.

15. Gina M. Riekhof and Michael E. Sykuta, Regulating Wine by Mail, 27
30 (Fall 2004), availableat http://www.cato.org/pubs/regulation/regv27
n3/v27n3-3.pdf.
16. Press Release, National Study of Economic Impact of U.S. Wine Industry:
Grapes and Grape Products Contribute $162 Billion to Economy, WINE BUSINESS (Jan.
REGULATION

17, 2007), available at http://www.winebusiness.com/news/dailynewsarticle.cfm?
datald=46237.
17. Donald A Hodgen, U.S. Wine Industry 2008, INTERNATIONAL TRADE
ADMINISTRATION (June 20, 2008) www.ita.doc.gov/td/ocg/wine2008.pdf.
18. Id.
19. Granholm at 467.
20. Id. (citing Riekhof and Sykuta, supra note 15, at 31).
21. See Riekhof and Sykuta, supra note 15, at 31.
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shipment to individual customers across the country and internationally for
reaching new markets and customer bases when wholesalers do not select
their brand for sale.22
B. Wine Shipping in the United States

Currently, 12 states completely ban out-of-state direct wine shipping
and 38 states have either limited direct shipping or permit the allowance of
limited shipments; presently, no state practices reciprocity.23 The states
that completely prohibit the direct shipment of wine within their borders
include: Alabama, Arkansas, Delaware, Kentucky, Massachusetts,
Mississippi, Montana, New Jersey, Oklahoma, Pennsylvania, South
Dakota, and Utah.24 Prohibited states completely ban shipment while those
allowing limited shipments vary in their enforcement procedures and
policies. 25 The concept of reciprocity arose from a 1986 California law that
prohibited the direct shipment of wine from other states to California unless
the other state allowed California to ship to their residents as well. 26
Reciprocity allows states to enter into agreements for wine shipping in
which they recognize a two-way shipping privilege.27 In the years leading
up to the Supreme Court's landmark Granholm decision, there were more
states that allowed some form of direct shipping than those that prohibited
it.28

22. Granholm, 544 U.S. at 467. "Picking up" a brand refers to carrying a brand at a
liquor store or for distribution for sale. See also Gordon Eng, Old Whine in a New

Battle: PragmaticApproaches to Balancingthe Twenty-First Amendment, the Dormant
Commerce Clause, and the Direct Shipping of Wine, 30 FORDHAM URB. L. J. 1849,
1881 (2003).
23. State Shipping Laws, WINE INSTITUTE, http://wineinstitute.shipcompliant.com/
Home.aspx? Sale TypelD=1 (last visited Feb. 22, 2012).
24. See Who Ships Where, WINE INSTITUTE, http://wineinstitute.shipcompliant.com/
WhoShipsWhere.aspx (last visited Feb. 22, 2012).
25. See id.
26. See Riekhof & Sykuta, supra note 15, at 30.
27. See State Shipping Laws FAQs, WINE INSTITUTE, http://www.wineinstitute.org
/initiatives/stateshippinglaws/faqs#10 (last visited Feb. 22, 2012). Additionally, "[i]n
its simplest form, a reciprocal law says 'a winery in your state can ship to a consumer
in my state, only if a winery in my state can ship to a consumer in your state."' Id
28. Granholm v. Heald, 544 U.S. 460, 467-68 (2005) (The Court cites that prior to
its decision "[a]pproximately 26 States allow some direct shipping of wine, with
various restrictions. Thirteen of these States have reciprocity laws, which allow the
direct shipment from wineries outside the State, provided the State of origin affords
similar nondiscriminatory treatment (footnotes omitted). In many parts of the county,
however, state laws that prohibit or severely restrict direct shipments deprive
consumers of access to the direct market.").
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In Granholm, the Court held that state regulations disallowing certain
wine shipping practices while allowing similar practices, for in-state
producers were unconstitutional under the Dormant Commerce Clause for
being overly discriminatory. 29 Since the Granholm holding, it has been
deemed unlawful for any in-state winery to ship directly within the state
when an out-of-state winery is subject to different wine shipping
regulations. 3 0 While Granholm deals with the anti-discriminatory nature of
laws regarding wine shipping and importation, direct wine shipping is the
heart of this paper. The regulatory control over all aspects of shipping
concerns the direct shipment of wine. Because alcohol regulations are
considerably stringent in comparison to other products, it has been said that
the states can "control alcohol in ways that it cannot control cheese."
C. What is Direct Shipping?
Direct shipping bans limit the shipment of alcohol directly to an
individual customer's residence. These laws "restrict the shipment of
alcoholic beverages directly from out-of-state producers and retailers to instate customers."3 2 Their existence in many states dates back to the time of
the repeal of Prohibition. 33 The limitation inherent to this ban is placed
upon the customer, stores, vineyards, or other manufacturers that would be
handling the shipment. While many states have some form of a limited
permitting system for shipping wine, many have a strict direct shipment
ban. 34 Within these distribution schemes, the stated purpose is that states
are able to better promote certain interests, such as keeping alcohol away
from minors and facilitating proper tax collection.35
States with direct shipment bans typically utilize a three-tiered
shipment and purchasing scheme. Today, most wine is distributed through
the three-tiered system. 36 The full details of this organization are discussed
later, but the basis of the rationale behind such a scheme is that it requires

29. See Jones, supra note 2, at 507-12 (discussing the Supreme Court's reasoning in
Granholm).
30. See id. at 517-18.
31. Bridenbaugh v. Freeman-Wilson, 227 F.3d 848, 851 (7th Cir. 2000).
32. Vijay Shanker, Alcohol Direct Shipment Laws, The Commerce Clause, and the
Twenty-First Amendment, 85 VA. L. REV. 353, 355 (1999).
33. Id
34. See Direct Shipping Map, WINE INSTITUTE, http:// wineinstitute.ship
compliant.com/Home.aspx?SaleTypelD=1 (last visited Nov. 30, 2010).
35. Granholm v. Heald, 544 U.S. 460, 489 (2005).
36. FED. TRADE COMM'N, POSSIBLE ANTICOMPETITIVE BARRIERS To E-COMMERCE:
WINE 5 (2003), available at http://www.ftc.gov/os/2003/07/winereport2.pdf
[hereinafter FTC Report].
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customers to follow a chain of production that is highly beneficial for the
state. The three-tiered system begins with producers, then goes through
wholesalers and distributors, and finally to retailers who pass the goods on
to the customer through retail sales. 37 This system, utilized in conjunction
with direct shipping laws, has three forms. First, the reciprocal form allows
the shipment of alcohol from states that afford the same privilege to the
shipping state. Second, the limited form allows states to regulate to some
degree the shipment of alcohol, but not to entirely outlaw it." Third, the
prohibited form expressly outlaws the direct shipment of alcohol into the
state.40
While not all wineries will be affected, smaller wineries have a
greater chance of being harmed by the CARE Act and by shipping bans in
general. Large wineries have a broad base and are carried by wholesalers
across the nation for distribution to thousands of retail stores. 4 1 However,
smaller wineries may not be able to brand themselves sufficiently in order
to be made widely available for sale, especially in large markets.42 They
are frustrated that their small businesses are essentially shut out by not
being carried by wholesalers, preventing their sale to other outlets in many
states.4 3 The only chance that many of these small wineries have to sell
their product and attract new customers is through the internet or through
visits to the vineyard.
The internet has brought a great deal of change to the system of wine
distribution because it is largely used by small wineries for sales and
promotion, along with direct shipping.44 The reasoning is that the demand
for "individualistic, hand-crafted wine" has been steadily on the rise. 45 As
small wineries have increased from 500-800 to 2,000 in the past 35 years,
online sales have similarly increased. 4 6 Additionally, if a customer visits a
vineyard in one state and lives in another that bans direct shipment, he is

37.

Shanker, supra note 32, at 355.

38. Direct Shipping Map, supra note 34; Shanker, supra note 32, at 356.
39. Direct Shipping Map, supra note 34; Shanker, supra note 32, at 356-57.
40. Direct Shipping Map, supra note 34; Shanker, supra note 32, at 357.
41. See generally F.A.Q., STOP H.R. 1161, http://www.stop 161.org/f-a-qcopy.html (last visited Mar. 4, 2012).
42. See generally id.
43. See generally id.
44. See Christopher G. Sparks, Out-of-State Wine Retailers Corked: How the
Illinois GeneralAssembly Limits Direct Wine Shipmentsfrom Out-of-State Retailers to
Illinois Oenophiles and Why the Commerce Clause Will Not Protect Them, 30 N. ILL.
U. L. REV. 481, 488 (2010).
45. FTC Report, supra note 36 at 6.
46. Id.
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not permitted to ship wine home or order it online. 47 The marketing reach
of these smaller vineyards and manufacturers is very limited if they are not
permitted to use modem technology and standard practices to transcend
jurisdictional bounds.
The smaller wineries that are not picked up for distribution by
wholesalers are the ones that face the most harm. 48 Smaller wineries face
serious issues if they are not permitted to ship because they are, in essence,
prohibited from reaching an entirely new customer base if a wholesaler or a
retail liquor store does not select them for sale. 4 9 The larger wineries will
not face much harm unless a great deal of their business is online or
through certain websites that market their brands for sale and shipment.
These direct shipment bans have been deemed legal despite their obvious
impact on certain segments of the wine producing population. The issue is
whether such practices are discriminatory and if it matters in light of the
constitutional issues. An issue that may be important in the near future is if
the CARE Act of 2011 effectively limits the sales reach of these wineries
and whether this limitation is constitutional.
III. LEGAL HISTORY

In order to connect the details of the United States wine industry to
the overall topic of the CARE Act, the full legal issues surrounding this
topic must be unraveled. Both the United States Constitution and the
United States Supreme Court, through case law, detail the development of
alcohol regulation within the United States. Acknowledging the legal
attention paid to alcohol and alcohol regulation is imperative for the full
discussion of the possible legal effects of the Act.
A. ConstitutionalProvisions
1. General Constitutional Overview
Virtually any product or initiative surrounding the wine industry tends
to be very lucrative. However, along with these immense riches on one
side, serious regulatory concerns come from the other. The legal
framework is such that in modem times the states have very broad
regulatory powers over alcohol within their borders. The concept of the

47. Dana Nigro, Shipping Laws State-by-State, WINE SPECTATOR (Aug. 12, 2005),
http://www.winespectator.com/webfeature/show/id/Shipping-Laws-State-byState 1049.
48. Eng, supra note 22, at 1881.
49. See Marcia Yablon, The Prohibition Hangover: Why We Are Still Feeling the
Effects of Prohibition, 13 VA. J. SOC. POL'Y & L. 552, 588 (2006).
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interrelation between the Commerce Clause and the Twenty-first
Amendment can be very confusing and requires due analysis. This issue
has been debated since the ratification of the Twenty-first Amendment,
which resulted in this predicament of having two almost competing
concepts in the Constitution.
Most items in interstate commerce fall within the commerce power of
the federal government under the Commerce Clause, as Congress has the
power and authority to "regulate Commerce ...

among the several

states."50

The laws of the several states may not be purposefully
discriminatory against each other in interstate commerce. 5 ' Through a
wide array of cases, it can be seen that alcohol has attained a special place
52
within commerce through lengthy court and legislative developments.
Under the Twenty-first Amendment, wine and other alcohol are treated
much differently than normal items in commerce because it granted states
Therefore, the processes
enhanced regulatory powers over alcohol.
involving the production, advertisement, shipping, and overall sale of wine
and other alcohol throughout the states originally fell within the powers of
the states because of the Twenty-first Amendment.5 4 The history following
the enactment of the Twenty-first Amendment is as varied as the history
before it and thus, jurisprudential and legislative trends have been all over
So long as the regulations
the board in terms of interpretation.s
promulgated by the states meet one of the core concerns of the Twenty-first
Amendment - such as the inherently vague term of "temperance" - then

the statute could potentially be saved by the Amendment. 56 Temperance,
though used to mean many things, has been cited by the Court as
"oftentimes mistaken as a synonym for 'abstinence,'" but defined as
"moderation in or abstinence from the use of intoxicating drink."57 The
law at issue must also not serve as a "pretext for mere protectionism."58
However, if the law is exclusionary or unduly discriminatory, it may be

50. U.S. CONST. art. 1, § 8, cl. 3.
See Maine v. Taylor, 477 U.S. 131, 138 (1986).
See Quigley, supra note 8, at 1875-81.
53. U.S. CONST. amend. XXI, § 2 (Section 2 provides that "[t]he transportation or
importation into any State ... for delivery or use therein of intoxicating liquors, in
violation of the laws thereof [of the state], is hereby prohibited.").
54. See Lauzon, supra note 3, at § 2[a].
55. For a more detailed, yet succinct, analysis of the case law and legislation behind
the development of Twenty-First Amendment policy, see Quigley, supra note 8, at
1878-80.
56. See Lauzon, supra note 3, at § 7.
57. 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 491 (1996) (citing S&S
Liquor Mart, Inc. v. Pastore, 497 A.2d 729, 733-4 (1985)).
58. Bainbridge v. Turner, 311 F.3d 1104, 1106 (11th Cir. 2002).
51.
52.
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held invalid under the purview of the commerce power of the federal
government.
2. Introduction into Constitutional Provisions
Throughout history, wine has been both celebrated and shunned.
Wine's existence, creation, and distribution have been heavily regulated
through amendments, laws, and various social movements. Alcohol
regulation is uniquely important as "[n]o other commodity has been the
focus of not one, but two, constitutional amendments that have been
ratified in the past 100 years" for the purpose of regulation within the
American societal and economic scheme. 60 The Eighteenth and Twentyfirst Amendments, along with many pieces of legislation, are responsible
for regulating alcohol within the several states. 6 1 Since the manufacture,
distribution, and sale of wine oftentimes is interstate, and because
"[i]ntoxicating liquor occupies a unique position among items of
commerce" 62 because of the Twenty-first Amendment, the provisions of the
Commerce Clause are necessary to consider as well. However, an overlap
of potential power occurs between the Twenty-first Amendment and the
federal government's commerce power under the Commerce Clause. This
is because the states have been given authority to regulate alcohol under the
Twenty-first Amendment, but the federal government retains the power
under the Commerce Clause to prevent discriminatory measures from
occurring in commerce among the several states.
3. Social and Political History
During the 1880's, some regulation of alcohol was left to the powers
of state and local governments. 6' A debate between the United States
Supreme Court and the states arose over whether the state powers or the
federal powers controlled the shipment and other aspects of intoxicating
liquors. In 1888, the Court held that states could only regulate alcohol in
61
Subsequently, in the
their borders after transportation has terminated.
59. Beskind v. Easley, 325 F.3d 506, 516 (4th Cir. 2003).
60. Grey, supra note 13, at 145 (citing Alan E. Wiseman & Jerry Ellig, Legislative
Action and Market Responses: Results of Virginia's Natural Experiment with Direct
Wine Shipment, MERCATUS (Dec. 2005), http://www.mercatus.org/repository/docLib
/MC RSPRP-DirectWineShipment 051224.pdf).
61. See Lauzon, supra note 2, at § 2[a].
62. See id
63. See Matthew J. Patterson, A Brewing Debate: Alcohol Direct Shipment Laws
and the Twenty-First Amendment, 2002 U. ILL. L. REV. 761, 766 (2002).
64. See id.
65. Bowman v. Chicago & Northwestern Railway Co., 125 U.S. 465, 499 (1888).
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1890 Leisy v. Hardin decision, alcohol remained known as an article of
interstate commerce when the Court held that the state lacked authority to
regulate alcohol that remained in its original package.66 In discussing the
potential ramifications if the purview of the states in alcohol regulation
were lessened, Justice Gray hypothesized in his dissent that the unrestricted
use of alcohol could "produce idleness, disorder, disease, pauperism, and
crime."67 Additionally, he stated that "[t]he power of regulating or
prohibiting the manufacture and sale of [alcohol] appropriately
belongs. . .to the legislatures of the several states and can be judiciously
and effectively exercised by them alone." 68
However, some reprieve for those promoting the heightened state
regulation of alcohol was granted with the 1890 enactment of the Wilson
Act.69 The Wilson Act sought to close a loophole created by the Leisy
decision.70 Pursuant to the Wilson Act, "liquor shipped into a state could
be treated by that state in the same manner as locally produced liquor without regard to whether the imported liquor remained in its original
package." 7 1 While the Wilson Act enabled the states to regulate liquor
within their own borders, it did not allow the states to discriminate against
out-of-state liquor distributors, manufacturers, and sellers.72
A problem arose after the enactment of the Wilson Act, that being
distributors circumvented the dry laws of certain states by directly shipping
alcohol within the borders of such states.73 In Rhodes v. Iowa, the Court
dealt with the issue of mail-order liquor and held that the state's regulations
were not applicable to mail-order liquor.74 This decision showed that, at
the time, the direct shipping laws in the dry states could be avoided to some
extent.75 In response to all of the appeals from various states and in the
face of confusion about the regulation of alcohol, the Webb-Kenyon Act,
passed in 1913,76 permitted states to "regulate domestic and imported
liquor on equal terms."77 The Webb-Kenyon Act has been described by the
Court as "incorporat[ing] state prohibitions into a federal rule . .. clos[ing]

66. Leisy v. Hardin, 135 U.S. 100, 124-25 (1890).
67. Id. at 159.

68. Id
69. Wilson Act, 27 U.S.C. 121 (2010).
70. See id (removing the Leisy original packaging exception).
71. Patterson, supra note 63, at 767; see also Wilson Act, 27 U.S.C. § 121 (2010).
72. See Granholm v. Heald, 544 U.S. 460, 461 (2005) (citing Scott v. Donald, 165
U.S. 58 (1897)).
73. See Patterson,supra note 63 at 767.
74. See Rhodes v. Iowa, 170 U.S. 412,426 (1898).
75. See Patterson,supra note 63 at 767.
76. Webb-Kenyon Act, 27 U.S.C. § 122 (2010).
77. Granholm, 544 U.S. at 483; Webb-Kenyon Act, 27 U.S.C. § 122 (2010).
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the loophole left by the [D]ormant [Co]mmerce [C]lause," and that the
Dormant Commerce Clause may not be used to protect liquor from
regulation.
Prohibition began in 1919 when the Eighteenth Amendment was
passed, which stated that the importation or exportation of intoxicating
liquors within the United States and all territories subject to this jurisdiction
was prohibited. 79 The Eighteenth Amendment temporarily ended state
control over the regulation of liquor and ended the movement towards local
regulation of alcohol for a while.80 The Amendment prohibited the
manufacture, sale, and transport of alcohol within the states." Thus, this
period was aptly named "Prohibition." Before Prohibition, the states had
flexibility to make their own decisions in terms of liquor regulation without
regard for the Commerce Clause, but they were unable to "enact alcohol
regulations that ran counter to prohibition."82
In 1933, the Twenty-first Amendment was passed, which placed an
end to Prohibition and stated that such transportation or importation is
prohibited when in violation of state laws. 83 The Twenty-first Amendment
reads as follows:
Section 1. The eighteenth article of amendment to the
Constitution of the United States is hereby repealed.
Section 2. The transportation or importation into any
State, Territory, or possession of the United States for
delivery or use therein of intoxicating liquors, in violation
of the laws thereof, is hereby prohibited.
Section 3. This article shall be inoperative unless it
shall have been ratified as an amendment to the
Constitution by conventions in the several States, as
provided in the Constitution, within seven years from the

78.

Bridenbaugh v. Freeman-Wilson, 227 F.3d 848, 853 (7th Cir. 2000) (J.

Easterbrook explaining the effect of the Webb-Kenyon Act on the Twenty-First
Amendment and on alcohol regulation in general).
79. U.S. CONsT. amend. XVIHI § 1.
80. See Sidney J. Spaeth, The Twenty-First Amendment and State Control over
Intoxicating Liquor: Accommodating the Federal Interest, 79 CAL. L. REV. 161, 165
(1991).
81. U.S. CONsT. amend. XVIII § 1.
82. Patterson, supra note 63, at 769; see also United States v. Lanza, 260 U.S. 377,
381 (1992).
83. See U.S. CONST. amend. XXI.
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date of the submission hereof to the State by the
84
Congress.
By reason of the enactment of the Twenty-first Amendment, the states were
left untouched by the traditional commerce powers and are given broad
regulatory power to control the import and export of alcohol within their
borders.85 Because of the prohibition of the transportation and importation
of alcohol into the states in violation of each state's individual laws, the
Twenty-first Amendment has generated debate over the power of the states
to regulate.86 If a state law is found to be in violation of the Commerce
Clause, a determination may be made on whether it can be saved as long as
a core concern of the Twenty-first Amendment is found as its purpose. 87
A debate about the Twenty-first Amendment has taken place since its
enactment. Some argue that the Amendment grants too much power to the
states to regulate alcohol.88 Additionally, the Amendment is seen as a grant
to states that authorizes them to regulate alcohol exclusive of some
important interstate commerce issues.89 Proponents argue that, among
other issues, the Amendment is a conditional grant of power that is to be
used when core concerns such as temperance and preventing minors from
drinking are at issue.90
B. JudicialPronouncements
1. Development of the Court Doctrine
The courts were faced with the difficult job of interpreting all of these
statutes and Amendments. While a rich history exists, the cases most
implicitly related to the topic of this paper involve a standard of modern
accommodation. After the passage of the Twenty-first Amendment, a great
deal of legal controversy faced the Court. In 1936, the Court ruled in State
Board of Equalization v. Young's Market Company that a difference in
enforcement of import fees between imported beer and domestic beer was
allowable and saved from the regulation of the Commerce Clause by the

84. Id.
85. See Lauzon, supranote 3, at§ 2[a].
86. See Spaeth, supra note 80, at 180-81.
87. See Lauzon, supra note 3, at § 2[a].
88. See State Bd. Of Equalization v. Young's Mkt. Co., 299 U.S. 59, 62 (1936); see
also Patterson,supra note 63, at 771.
89. See State Bd. OfEqualization, 299 U.S. at 62; see also Patterson,supra note 63,
at 771.
90. See Bridenbaugh v. O'Bannon, 78 F. Supp. 2d 828, 831 (N.D. Ind. 1999); see
also Patterson,supra note 51 at 771.
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In Hostetter v. Idlewild Bon Voyage Liquor

Corp., the Court made a point in stating that if the commodity in question
were anything other than liquor, such as lumber or grain, then the
Commerce Clause would disallow these practices.92 Additionally, the
Idlewild case marked an ideological shift in the liquor regulation debate.
The Court held that the concept of the Twenty-first Amendment repealing
the Commerce Clause as applied to liquor was "patently bizarre" and
incorrect.9 3 Additionally, the two provisions - the Commerce Clause and
the Twenty-first Amendment - must be considered in light of one

another.9 4
In 1980, years after the Idlewild decision, the Court held that while a
state had substantial discretion to create regulations for liquor, the controls
used "may be subject to the federal commerce power in appropriate
situations" and competing interests may be reconciled only after scrutiny of
concerns. 95 In keeping with this trend, the Court found an alcoholic
beverage price-posting law in California to be invalid and subsequently
struck it down. 9 6 This allowed for distributors to compete on price and
therefore caused drastic consolidation among the smaller wineries.97 The
ruling not only caused more concentration for distribution systems and
more competition, but it also did so in national retail systems, with a
decrease in the number of available outlets. 98 Thus, the debate over
distribution and retail of wine among the states began anew. States had
broad regulatory powers over liquor under the Twenty-first Amendment,
but such power still did not necessarily allow the arbitrary and unfair
setting of regulations.
In interpreting the previous cases, the Court in the First Amendment
case of Capital Cities Cable v. Crisp held that the issue in alcohol related
cases is whether the interests of state regulations are "so closely related to
the powers reserved by the Twenty-first Amendment that the regulation
may prevail, notwithstanding that its requirements directly conflict with
express federal policies." 99 Finally, the result in Bacchus Imports, Ltd v.
Dias was that the Twenty-first Amendment could not be used as a pretext

91. See 299 U.S. 59, 60-62 (1936).
92. 377 U.S. 324, 329 (1964).
93.

Id. at 331-2.

94. Id. at 332.
95. California Retail Liquors Dealers Ass'n v. Mideal Aluminum, Inc., 445 U.S. 97,

110 (1980).
96.
97.
98.
99.

See id. at 114.
Riekhof and Sykuta, supra note 15, at 31.
See generally id.
467 U.S. 691, 714 (1984).
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for mere protectionism and that it should not "empower states to favor local
liquor industries by erecting barriers to competition." 00 The Bacchus
Court moved away from the accommodation principle when it considered
the principles underlying the Twenty-first Amendment.10 ' The move was
between the modem accommodation test and the core concerns test. The
line of post-Bacchus cases has led to a "core concerns" test that makes
certain that the law meets a "core concern" of the Twenty-first
Amendment, most notably, temperance.1 02
2. The Granholm Decision
A change arose after the decision in Granholm v. Heald where the
Court was faced with the important issue of whether a state can treat outof-state wineries differently than it treats those located within its borders
for determining whether the winery can ship to the state's residents. The
issue in the case "deal[t] with the lengthy jurisprudence on the effect
Section Two of the Twenty-first Amendment has on the anti-discriminatory
mandate of the Commerce Clause."' 0 3 The Court held that the Twenty-first
Amendment gives the states broad power, but that it does not allow them to
completely circumvent the Commerce Clause.'0 The Court then attempted
to reconcile the differences between the Commerce Clause and the Twentyfirst Amendment by acknowledging that, while the Twenty-first
Amendment grants power to the states, such power does not necessarily
overcome the need for fair commerce and "does not allow the states to ban,
or severely limit, the direct shipment of out-of-state wine while
simultaneously authorizing direct shipment by in-state producers." 0 5
Additionally, the Twenty-first Amendment does not automatically take
precedence over the Commerce Clause, rather, the two must be considered
in light of each other. Therefore, statutes of the various states may not treat
in-state wineries preferentially when such treatment is not given to
competitors from out of state. 10 6
Justice Kennedy, in speaking for the Granholm court, held that "[t]he
differential treatment between in-state and out-of-state wineries constitutes
explicit discrimination"'0 7 that is "neither authorized nor permitted by the

100. 468 U.S. 263, 276 (1984).
101.
102.
103.
104.
105.
106.
107.

See id. at 275-77.
See Shanker, supra note 32, at 375-6.
Sparks, supra note 44, at 491.
See id. at 482; Granholm v. Heald, 544 U.S. 460, 493 (2005).
Granholm, 544 U.S. at 493.
See id.
Id. at 461, 467.
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Twenty-first Amendment."10 8 Additionally, state laws concerning alcohol
regulation pursuant to the authority granted by the Twenty-first
Amendment "must still pass judicial scrutiny under the anti-discrimination
mandate of the [D]ormant Commerce Clause." 109 States may not
"indiscriminately abrogate the direct shipment abilities of in-state and outof-state wineries." 110 While the majority of the opinion deals with the fair
enforcement laws, it is important to note that the Granholm decision serves
as a limitation on the power of states to make their own laws regarding
alcohol. In essence, Granholm gives states authority to regulate alcohol,
but it does not give them the power to sidestep the Commerce Clause and
erect protectionist barriers.1 '
IV. THE CARE ACTS -H.R. 5034 AND H.R. 1161
A. The PredecessorofH.R. 1161 - H.R. 5034

The CARE Acts, in either form, may serve to shake the strength of the
Granholm ruling to its core. The relevant text of H.R. 5034 is located
within the purpose statement in section two and the support for state
alcohol regulation in section three. The purpose of the CARE Act is to "(1)
recognize that alcohol is different from other consumer products and that it
should be regulated effectively by the States according to the laws thereof;
and (2) reaffirm and protect the primary authority of State to regulate
alcoholic beverages."ll 2 Additionally, the Webb-Kenyon Act would be
amended by H.R. 5034 by adding the following text:
(a) DECLARATION OF POLICY. - It is the policy of

Congress that each State or territory shall continue to have
the primary authority to regulate alcoholic beverages.
(b) CONSTRUCTION OF CONGRESSIONAL SILENCE. -

Silence on the part of Congress shall not be construed to
impose any barrier under clause 3 of section 8 of article I
of the Constitution (commonly referred to as the
'Commerce Clause') to the regulation by a State or
However, State or
territory of alcoholic beverages.
territorial regulations may not facially discriminate,
without justification, against out-of-state producers of
alcoholic beverages in favor of in-state producers.
108. Id. at 466.
109. Sparks, supra note 44, at 506.
110. Id. at 507.
111. See Congress's Sour Grapes, WALL STREET JOURNAL, Apr. 27, 2011, at A16.
112. H.R. 5034, 111th Cong. § 2 (2010).
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(c) PRESUMPTION OF VALIDITY AND BURDEN OF
PROOF. - The following shall apply in any legal action

challenging, under the Commerce Clause or an Act of
Congress, a State or territory law regarding the regulation
of alcoholic beverages:
(1) The State or territorial law shall be accorded a
strong presumption of validity.
(2) The party challenging the State or territorial law
shall in all places of any such legal action bear the burden
of proving its invalidity by clear and convincing evidence.
(3) Notwithstanding that the State or territorial law
may burden interstate commerce or may be inconsistent
with an Act of the Congress, the State law shall be upheld
unless the party challenging the State or territorial law
establishes by clear and convincing evidence that the law
has no effect on the promotion of temperance, the
establishment or maintenance of orderly alcoholic
beverage markets, the collection of alcoholic beverage
taxes, the structure of the state alcoholic beverage
distribution system, or the restriction of access to alcoholic
beverages by those under the legal drinking age. 113
H.R. 5034 was introduced to the Second Session of the 111th
Congress on April 15, 2010 and was referred to the Committee on the
Judiciary and then to the Subcommittee on Courts and Competition Policy,
which began hearings on September 29, 1010.114 During these committee
hearings, various Members of Congress and other interested parties
discussed the bill to provide information on the future action that will be
taken concerning the bill by supporters and opponents.' 15 Arguments
flared throughout the debate, yet the bill ultimately never made it out of the
House, hence H.R. 1161.116
An issue that has received attention regarding this bill is something
that is age old in politics - purchasing votes. According to one report, $1.3
113. Id. at § 3.
114. Bill Summary & Status - H.R. 5034, LIBRARY OF CONGRESS,
http://thomas.loc.gov/cgibin/bdquery/z?dl 11 :HR05034:@@@L&summ2=m&
(last
visited Feb. 25, 2012).
115. See Robert Taylor, Congress Holds Hearing on Bill Threatening Wine Direct
Shipping, WINE SPECTATOR (Sept. 30, 2010), http:www.winespectator.com/webfeature/
show/id/43670.
116. Michael D. LaFaive, Beer and Wine Wholesalers Deliver Themselves
Regulatory Privileges, MACKINAC CENTER FOR PUBLIC POLICY (July 20, 2011),
https://www.mackinac.org/article.aspx?ID=1 5434&print=yes.
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million was paid to members of Congress supporting H.R. 5034 and at least
32 members were given contributions from wholesalers of alcohol within
months of signing their names to the legislation.'1 7 The Wine and Spirits
Wholesalers of America and the lawmakers involved stated that no
wrongdoing occurred."'8 However, the Distilled Spirits Council of the
United States (DISCUS), which opposed the bill, felt that the money
resulting from sponsorships was only to benefit the wholesalers and
disadvantage the smaller distilleries and wineries.'' 9
B. The New CARE Act - H.R. 1161
On March 17, 2011, The Community Alcohol Regulatory
Effectiveness Act of 2011 was introduced to the 112th Congress.120 Most
of the language between H.R. 5034 and H.R. 1161 is nearly identical and
the purpose behind the bills are the exact same.121 While the language is
mostly the same, some has changed in the new version and is noted in
italics below:
(a) DECLARATION OF POLICY. - It is the policy of

Congress to recognize and reaffirm that alcohol is
differentfrom other consumer products and that it should
continue to be regulated by the States.
(b) CONSTRUCTION OF CONGRESSIONAL SILENCE. -

Silence on the part of Congress shall not be construed to
impose any barrier under clause 3 of section 8 of article I
of the Constitution (commonly referred to as the
'Commerce Clause') to the regulation by a State or
However, State or
territory of alcoholic beverages.
territorial regulations may not intentionally or facially
discriminate against out-of-State or out-of-territory
producers of alcoholic beverages in favor of in-State or interritory producers unless the State or territory can
demonstrate that the challengedlaw advances a legitimate

117. Chris Frates, Liquid Gold: Donations Questioned, POLITICO, (Dec. 21, 2010),
http://www.politico.com/news/stories/1210/46653.html.

118. See id.
119.
120.
121.
BLOG
1161/.

Id.
H.R. 1161,I12thCong. (2011).
Lindsey A. Zahn, H.R. 5034 is Now H.R. 1161, ON RESERVE: A WINE LAW
(Mar. 20, 2011), www.winelawonreserve.com/2011/03/20/h-r-5034-is-now-h-r-
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local purpose that cannot be adequately served by
reasonablenondiscriminatoryalternatives. 22
H.R. 1161, while keeping most of the same language as the previous
bill, adds to and subtracts from some very important places. First, the
declaration of policy section is completely restated from the original
version and provides more pointed language. In section (b), the language
"without justification" was removed from the original bill, which was
likely a concession that had to be made to gain supporters. Additionally,
language was added in section (b) that grants more authority to the states,
likely since the "without justification" language was removed. Now, states
must merely show that their legitimate local purpose cannot be
accomplished by nondiscriminatory alternatives in order for discriminatory
legislation to be allowed. This is overly broad, as nearly anything could be
construed as valid under this language.
C. Purposeof the CARE Act
H.R. 5034 was meant to support the alcohol regulation programs of
the states and to ensure that, among other things, alcohol taxes would be
collected.123 The listed purpose was to first "recognize that alcohol is
different from other consumer products and that it should be regulated
effectively by the States according to the laws thereof' and secondly to
"reaffirm and protect the primary authority of States to regulate alcoholic
beverages." 1 2 4 Some of the language was seemingly in line with what was
already in place. Namely, the recent history of the regulation of alcohol
has shown that regulatory control has returned to the states so long as the
Twenty-first Amendment goals are not violated and the Commerce Clause
is not hampered unjustly. So, if the purpose of the bill is to give power to
the states that they already have, what is the problem?
The main issue with H.R. 5034 came in the section that outlines the
support for state alcohol regulation. The bill states that Congressional
silence should not be used as an imposition of a barrier under the
Commerce Clause but that state regulations "may not facially discriminate,
without justification, against out-of-state producers of alcoholic beverages
in favor of in-state producers."1 2 5 H.R. 5034 expands the power of the
states to the extent that the challenging party carries the burden of proving
that the state law is not within the purview of the Twenty-first Amendment,

122.
123.
124.
125.

Compare HR 1161 at § 3 with H.R. 5034.
H.R. 5034, 111th Cong. (2010).
Id. at §2.
Id. at § 3(b).
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but rather within the power of Congress' commerce power.126 The issue
with the language of "without justification" is that it could possibly place
too "high [a] burden of proof on any legal challenge to a state's distribution
laws" since it requires clear and convincing evidence.127 Many in
opposition worry that the addition of the "without justification" language
implies that discrimination is permissible so long as those enacting the law
can provide some faint sense of justification.
H.R. 1161 has identical motives and purposes, despite the slight
changes in language between the two bills. Concerning the introduction of
H.R. 1161, Congressman Mike Thompson stated that "[t]he federal
government has no business picking winners and losers in the wine, beer,
and distilled spirits industry. Yet the Comprehensive Alcohol Regulatory
Effectiveness Act would do just that by banning the direct shipment of
wine and other forms of alcohol in the U.S."1 28 Additionally, Thompson
opined that the impact of the CARE Act "would be devastating for brewers,
vintners, distillers, importers, and consumers across our country"
particularly because it "would allow states to replace federal standards with
their own, making it harder for out-of-state producers in California and
elsewhere to comply with other states' laws."l29
D. PossibleEffects of the CARE Act on State Regulation ofAlcohol
All states in some way or another regulate the importation and
distribution of alcohol. 130 The Federal Trade Commission has stated that
"[s]tate bans on interstate direct shipping represent the single largest

126. Id. at § 3(c).
127. Dave McIntyre, Bill in Congress would undo Va. vinter's victory over wine
shipping, WASHINGTON POST, (May 5, 2010), http://www.washingtonpost.com/wpdyn/content/story/2010/05/04/ST2010050403163.html. See also H.R. 5034, 111th
Cong. § 3(c) (2010) (The text of H.R. 5034 states that "[n]otwithstanding that the State
or territorial law may burden interstate commerce or may be inconsistent with an Act of
Congress, the State law shall be upheld unless the party challenging the State or
territorial law establishes by clear and convincing evidence that the law has no effect
on the promotion of temperance, the establishment or maintenance of orderly alcoholic
beverage markets, the collection of alcoholic beverage taxes, the structure of the state
alcoholic beverage distribution system, or the restriction of access to alcoholic
beverages by those under the legal drinking age.").
128. Zahn, supra note 121.
129. Id.
130. Anne Faircloth, Mail-order Wine Buyers, Beware!, FORTUNE, 46 (Feb. 15,
1998).
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regulatory barrier to expanded e-commerce in wine." 3 1 Direct wine
shipping would help in getting wine out to as many persons as possible and
thus would help stimulate the U.S. economy. However, with the possibility
of the passage of H.R. 1161, many groups of wine lovers and winemakers
are worried that their ability to ship will be even further stifled. The states
will potentially be able to pass facially discriminatory laws if they can
justify that the law has an effect on the promotion of temperance, or other
core Twenty-first Amendment objectives. 132 However, whether it is
temperance or an attempt to safeguard children from the dangers of
alcohol, citizens of many states are not able to participate in the direct
shipment of wine. Generally, states that do not participate in direct wine
shipping are proponents of a three-tiered system of distribution.13
Through the three-tiered distribution system allowed by the Twentyfirst Amendment, the Court enumerates these tiers as follows: in tier one
are alcohol producers, tier two are wholesalers, and tier three are
retailers. 13 4 The three-tiered system creates barriers between the different
segments of the production, distribution, and retail portions of the alcohol
Tier one alcohol producers are permitted to sell products to
business.'
licensed tier two wholesalers who may, in turn, sell to licensed tier three
retailers in the state. 13 6 The wholesalers provide information about the
producers and the alcohol that is imported as well as collect excise taxes
from them. 13 7 Wholesalers then sell to licensed retailers within the state for
profit by charging higher prices than they paid to the suppliers. 13 8 The
retailers in a strict three-tier system are the tier that directly interacts with
the individual customers. 139 The alcohol must pass through the wholesaler
and the retailer, both collecting profits along the way, before it can reach
the customer at a higher price through an established practice of vertical
hierarchy. 140 Certain groups favor this hierarchical approach since it

131. Granholm v. Heald, 544 U.S. 460, 468(2005) (citing Possible Anticompetitive
Barriers to E-Commerce: Wine, FEDERAL TRADE COMMISSION, 5-7 (July 2003),
availableat http:// www.ftc.gov/os/2003/07/winereport2.pdf).
132. See F.A.Q., supra note 41; see also H.R. 5034, 111th Cong. § 3(c) (2010).
133. See North Dakota v. United States, 495 U.S. 423, 428 (1990).
134. See Granholm, 544 U.S. at 466-67.
135. Aaron R. Gary, Treating All Grapes Equally: InterstateAlcohol Shipping After
Granholm, 83 Wis. LAW. 6 (Mar. 2010).
136.

See id.

137. Russell A. Miller, The Wine is in the Mail: The Twenty-First Amendment and
State Laws Against the Direct Shipment of Alcoholic Beverages, 54 VAND. L. REV.

2495, 2497 (2002).
138.

Id.

139.

Id.

140.

See Gary, supra note 135, at 8-9.
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allegedly "facilitates efficient tax collection, aids in the enforcement of
alcohol-beverage laws such as underage drinking prohibitions, and
promotes orderly market conditions."' 4 ' However, the flip side to this
argument is that "[t]he three-tier system puts smaller producers or
suppliers, particularly start-ups, at a disadvantage by narrowing the feasibly
available distribution channels; in doing so, it limits the product selection
available to consumers." 4 2 Any laws strengthening the three-tiered system
and restricting individual distribution enhance the factors that disadvantage
smaller businesses in the alcohol industry.
Many of the state laws disallowing direct shipment protect this type
of tiered distribution system. Two ways to ship to those in states with
direct shipping bans in place include utilizing either a tiered system or
obtaining a permit through the state.143 This is difficult because the
different types of shipping laws throughout the states tend to vary greatly.
For example, an express prohibition on the direct shipment of wine entirely
eliminates the possibility of a supplier sending wine to a customer without
a permit.'" Additionally, limited direct shipping laws, which allow for
direct shipment in small quantities, are sometimes allowed. 14' Finally,
reciprocal states allow direct shipping if the state with which they direct
ship will be able to ship to said state.146
Two distinct groups have formed on each side of this long-fought
wine shipping debate. Many wineries and manufacturers run a risk of not
getting picked up by wholesalers because of their small production volume,
resulting in their not being marketed in states that ban shipping. 147 These
laws make it difficult for a winery that is starting up to market and expand
The fact that distribution and retail markets are
their product.148
consolidating means that direct shipping becomes the most efficient form
of sale. The limitations on these small wineries by the states are, in
essence, providing an obstacle "to increase[ing] volume, consumer base,
and geographic market[s].1 49 Another argument against the three-tiered
system and for less regulation is that the wholesale markup of the products
of smaller wineries makes their sales impractical.15 0 Additionally, these

141.

Id. at 8 (citing Granholm v. Heald, 544 U.S. 460, 489-93 (2005).

142.
143.

Id. at 8.
Miller, supra note 137, at 2497-98.

144. Id. at 2498.
145.
146.
147.
148.
149.
150.

Id.
Id. at 2498.
Shanker, supra note 32, at 362.
FTC Report, supra note 36.
Riekhof & Sykuta, supra note 15, at 32.
Sparks, supra note 44, at 489.
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extra layers of passage and shipment raise the prices overall and make
many small wineries unable to sell outside of their state of production.15
Opponents of the CARE Act fear that, "if enacted by Congress, would give
states the ability to pass discriminatory wine shipping bans and other antifree market legislation without consequence of court challenge if the laws
are discriminatory or protectionist."' 52 The other group in this argument
believes that retailers and wholesalers have a strong interest in preventing
the direct shipment of wine, because competition is lessened and tax
collection is facilitated by the taxation of all alcohol sold to state
residents.'"
V. ANALYSIS

Taking into account the thorough history of alcohol regulation both
by Congress and the Courts, the enactment of H.R. 1161 should be treated
similarly. The same standards applied in Granholm should be applied to
the present issue. Because the Court has stated that discriminatory policies
cannot supersede the Dormant Commerce Clause under the Twenty-first
Amendment, the types of laws that could be enacted under H.R. 1161
deserve strict analysis. Because the bill states that laws cannot be
intentionally or facially discriminatory without advancing a legitimate local
purpose that cannot be reached by nondiscriminatory measures, 154 many
worry that discriminatory laws will be passed and upheld so long as some
faint sense of justification is present. This could possibly open the door
Possibly
further to discriminatory practices among the states.
discriminatory laws should not be overlooked simply in deference to the
state; but a stricter review would seem to be in conflict with the purpose of
the CARE Act.
The arguments on both sides of the spectrum are strong and it appears
that little middle ground exists. For the most part, wine, beer, and liquor
wholesalers promote the enactment of H.R. 1161, as shown through their
money trail of donations.'"' It is in their best business interest for the bill to
be passed. However, many smaller wineries and manufacturers of wine
and beer, who sell a majority of their product through direct sales, bring the
counter-argument and opposition for the passage of the bill. 5 6 Under the
151. See id; Granholm v. Heald, 544 U.S. 460, 474 (2005).
152. State Shipping Laws FAQs, supra note 25.
153. See id.
154. See H.R. 1161, 112th Cong. § 3(b) (2011).
155. See H.R. 1161 - Community Alcohol Regulatory Effectiveness Act of 2011
Overview, OPEN CONGRESS, http://www.opencongress.org/bill/112-hi161/show (last
visited Feb. 22, 2012) [hereinafter CARE Act 2011 Overview].
156. FTC Report, supra note 36.
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bill, if a wholesaler does not choose to carry a smaller enterprise's product,
then their product will not be brought to stores across the country and,
since they would no longer be able to use the mail, then their hands will
become tied for sales.157
The largest group in favor of the adoption of the CARE Act into law
is the Wine & Spirits Wholesalers of America, a giant in sales and
distribution of wine and other alcohol throughout the country.'5 Another
group that is financially backing the adoption of the bill is the National
Beer Wholesalers Association.1 59 Their outward reasoning behind their
support is that they feel that court decisions against the states dismantle
regulations that "inhibit illegal sales to minors[,] ensure that all intoxicating
liquor is lawfully sold through licensed vendors[,] curb overly aggressive
marketing and consumption[,] achieve the effective collection of
taxes[,]and establish an orderly, accountable and transparent distribution
and importation system."' 60 Craig Wolf, president of the Wine & Spirits
Wholesalers of America stated that the current three-tier system is the "best
beverage alcohol distribution system in the world" and that "[i]t is
important that states retain their constitutional power to regulate the
distribution of beverage alcohol and are able to fend off litigation which
serves to destabilize or destroy that authority."' 6 ' The premise behind this
issue is further seen by the line of reasoning that "[a]lthough all Americans
are guaranteed inalienable rights such as life, liberty and the pursuit of
happiness, access to wine is not one of them." 6 2
Those most adamantly opposed to the adoption of H.R. 1161 consists
of groups such as the Specialty Wine Retailers Association, the National
Association of Manufacturers, Wine Institute, Wine America, the American
Wine Society, the Distilled Spirits Council of the United States (DISCUS),
Free the Grapes, and many other statewide wine growing and selling

157.

See generally F.A.Q, supra note 41.

158. See CARE Act 2011 Overview, supra note 155; see also About WSA, WINE &
SPIRITS WHOLESALERS OF AMERICA, http://www.wswa.org/about.php (last visited Mar.
1,2012).
159. H.R. 1161 - Community Alcohol Regulatory Effectiveness Act of 2011 Money,
OPEN CONGRESS, http://www.opencongress.org/bill/ 12-h 161/money (last visited
Mar. 4, 2012) [hereinafter CARE Act of 2011 Money].
160. Beer DistributorAdvocacy Across the States, NATIONAL BEER WHOLESALERS
ASSOCIATION, http://nbwa.org/sites/default/files/annual-report-2010-11 .pdf (last visited
Feb. 22, 2012).
161. McIntyre, supra note 127.
162. Peter Sinton, No Wine Across the Line: Vinters ConfrontStates' Shipping Laws,
S.F. CHRONICLE, Jan. 29, 2001, at Bl.
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organizations.163 The reasons behind their opposition range from the fact
that the bill will give the authority to state governments "to pass
discriminatory wine shipping bans and other anti-free market legislation
without consequence" to the fact that this legislation could effectively shut
down many currently-thriving and up-and-coming wineries doing their
Rep. Mike
business through direct shipment and on-site sales.164
of the
enactment
Thompson (D, CA), one of the loudest leaders against the
original CARE Act said "[w]ine is produced in all 50 states, including more
than 6,000 wineries: a 500 percent increase in the past 30 years,

. .

. [and]

[y]et the number of wine wholesalers has decreased by more than 50
percent, creating a distribution bottleneck."1 6 5 Because of the reliance and
dependence of many wineries on self-distribution and direct-to-consumer
sales, Thompson stated that a new federal law such as H.R. 5034 (and its
progeny) is not needed and that litigation will cease only "when states stop
passing discriminatory laws promoted by the wholesalers."l 66 Jeremy
Benson, executive director of Free the Grapes, stated that the CARE Act is
a threat to wineries and is important to consumers "because they see a
monopolistic special interest trying to take away their ability to choose
what wines to enjoy." 167 Perhaps these loud voices, coupled with an
angered citizenry, are reaching the Members of Congress and are helping
change minds. On January 17, 2012, Representative Kurt Schrader (D-OR)
withdrew his co-sponsorship of H.R. 1161 and stated that after he spoke
with Oregon wine growers, enthusiasts, and the rest of the wine
community, he "no longer believe[s] the CARE Act is an appropriate
vehicle for regulation of alcohol" and "look[s] forward to building on the
relationship we have developed to further grow the success of Oregon's

wine industry."

68

Despite the arguments of those in favor of the passage of the CARE
Act, it is a real possibility the bill could put many small wineries and
distilleries out of business. As the title of this article states, H.R. 1161
would effectively "put a cork" in winery sales for many across the country
and in their abilities to further their brand and product line through avenues

163. CARE Act 2011 Overview, supra note 155. Similar groups also opposed H.R.
5034. See Who opposes H.R. 1161?, STOP H.R. 1161, http://www.stopl 161.org/
schedule.html (last visited Feb. 4, 2010).
164. F.A.Q., supranote 41.
165. McIntyre, supra note 127.
166. Id.
167. Id.
168. News Release, Congressman Kurt Schrader, Schrader withdraws co-sponsorship
of H.R. 1161: Community Alcohol Regulatory Effectiveness (CARE) Act of 2011 (Jan.
17, 2012), available at http://schrader.house.gov/index.cfm?sectionid=24&itemid=488.
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such as the internet. While it is true that the wholesalers make a case for
the fact that laws concerning alcohol should be made and protected by the
state legislatures and not by judges, the states already have a sweeping
amount of this type of protection under the purview of the Twenty-first
Amendment. With the current status of laws controlling alcohol regulation
and of the constitutional protections of state regulation, there is no need to
reaffirm and grant more power to the states. A delicate balance has been
struck since the enactment of the Twenty-first Amendment to place it in
harmony with the Commerce Clause. This balance, while a bit rocky at
times, was given further meaning after the Granholm decision. This bill, if
passed, could have the potential to nullify some of the important effects of
the Granholm decision.
With the passage of H.R. 1161, the states would have more sweeping
powers to adopt laws that are discriminatory through methods of
justification concerning wine sales and shipping.
As long as the state can show that their law banning shipment
"advances a legitimate local purpose that cannot be adequately served by
reasonable nondiscriminatory alternatives" and that the intent to
discriminate was not present, then the Commerce Clause could possibly be
nudged to the side.169 Should the Twenty-first Amendment be used to save
blatantly discriminatory laws from the reach of the Commerce Clause? It
is doubtful that this is the proper way to utilize the Twenty-first
Amendment within this day and age. Times have changed and with the
various abilities of the state to protect the core concerns of the Twenty-first
Amendment, aside from direct shipping bans, no real reason is present for
laws that ban shipping alcohol. The Supreme Court has spoken on the
matter to some extent and ruled that "the Twenty-first Amendment does not
immunize all laws from Commerce Clause challenge.',170 Additionally, the
Court held that the list of "Commerce Clause cases demand more than
mere speculation to support discrimination against out of state goods." 7 1
Through the Supreme Court's analysis of what "more than mere
speculation" would include, it appears that this burden is fairly high, as it
was not met in Granholm.172
Another issue within this general argument is that the Twenty-first
Amendment's goal of temperance is sometimes misused to mask a practice
of economic protectionism. In Pike v. Bruce Church, Inc., a case
concerning laws directing the packing and storage facilities of cantaloupes,
the Court held that state laws are subject to certain criteria when they affect
169.

H.R. 1161, I12th Cong. § 3(b) (2011).

170. Granholm v. Heald, 544 U.S. 460, 488 (2005).
171. Id.at492.
172. Id. at 490-92.
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interstate commerce and that such laws will be upheld "unless the burden
imposed on such commerce is clearly excessive in relation to the putative
local benefits."' 7 3 To even be subjected to this test and not immediately
considered unduly discriminatory, the law must regulate "even-handedly to
effectuate a legitimate local public interest, and its effects on interstate
commerce [must be] only incidental."l 74 Additionally, if a legitimate local
purpose is found underneath the law then the court weighs the degree. 75
Then, "the extent of the burden that will be tolerated will of course depend
on the nature of the local interest involved, and on whether it could be
,,176
promoted as well with a lesser impact on interstate activities.
The economy of the United States is one of an integrated nature; to
simply state that laws concerning certain articles of commerce are not
subject to this same standard of immunity is perhaps misplaced and
incorrect. Congress regulates wine, a legal item in commerce, far
differently and more vigorously and intrusively than it regulates cheese. 77
If the goal of the laws of all of the states is simply to engage in economic
protectionism and not to fulfill one of the goals of the Twenty-first
Amendment, then the statute should be subject to a harsher review.
VI. CONCLUSION

In order for the states to be able to regulate alcohol, they must be
engaging in the activity of protecting a "core concern" of the Twenty-first
Amendment. However, since the modem "core concern" balancing test
can be extended fairly far in favor of invoking the protection of the state
law by the Twenty-first Amendment, it is likely that H.R. 1161 will only
further enhance that power. Since direct shipment is already banned in
many states without H.R. 1161, it is quite possible that more laws of this
nature will be put into place. It is also possible that laws even more
detrimental to small wineries and individual oenophiles will be enacted.
With the text of the CARE Act, it appears that so long as state laws are not
intentionally or facially discriminatory and can show some semblance of a
legitimate local purpose, the law would be upheld by the Act.
Thus, because of the CARE Act, it is assumed that more
discriminatory legislation will be sustained than before. The probable
effect of this legislation will be lost revenue for many wineries and

173. Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970) (citing Huron Portland
Cement Co. v. City of Detroit, 362 U.S. 440 (1960)).
174. Id.
175. Id. at 142.
176. Id.
177. See Bridenbaugh v. Freeman-Wilson, 227 F.3d 848, 851 (7th Cir. 2000).
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distilleries throughout this country, likely those that are small or just
starting, which will ultimately result in shut downs and a severe business
downturn. This also lessens the amount of money going into the overall
alcohol related economy, as individuals in states with direct shipment bans
will not be able to order alcohol for shipment at all. It seems counterintuitive for the economic prospects of the country that Congress may favor
a provision that has the potential to cause great financial downfall for
hardworking Americans in the wine industry simply to fatten the pockets of
H.R. 1161 -supporting Members of Congress and of the richest lobbyists for
the wineries and wholesalers.
The issue is clearly one of great divide. The recent decisions of the
Supreme Court show that the balance cannot solely be shifted towards
protection of state interests. The federal government has both a right and
an obligation to make sure that fair dealings are occurring throughout the
nation concerning commerce. The Court has often alluded to the fact that
wine and other forms of alcohol are treated in a certain way simply because
of their nature. This is a very antiquated notion and it could very well be
time for the court and the nation to review the need for any special
treatment of alcohol. While this notion is a different debate in itself, it is
important to note that the times have changed and the days of Prohibition
are long gone. The sentiment within segments of the population that
alcohol is inherently evil is very misplaced, at least in terms of the
regulation of interstate commerce. Any good placed into commerce can be
manipulated and used in such a way that would be harmful for someone in
society. It is unlikely that Congress would ever give the states authority to
regulate other legal products like they do with wine.' 78 Therefore, the
misplaced protectionist views of wine could be considered by many to be
unfair and unduly burdensome.
States have broad power as it stands, and the reality is that if the
CARE Act is enacted into law, more unjustified and unrestricted restraint
on free trade could occur. States being able to provide faulty and scant
justifications for their discrimination is beyond the scope of what the
Twenty-first Amendment should protect. A risk of enhancement of
economic protectionism is also present. The bill does not define what
would be included in the umbrella of valid justification for discriminatory
laws and what could be considered to "advance[e] a legitimate local
purpose that cannot be adequately served by reasonable nondiscriminatory

178. Congress's Sour Grapes, supra note I11 ("It's hard to imagine Congress giving
states the authority to prohibit Amazon or any other online retailer from shipping its
products directly to consumers. Yet that's exactly what they're trying to do with wine.
Sounds to us like a case of sour grapes that deserves to be stomped.").
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alternatives." 79 While not all discrimination is bad and punishable, much
of it is, and discriminatory laws should exist only when certain reasons are
present. The original CARE Act, H.R. 5034, read that laws would be
unconstitutional unless they worked towards "the promotion of temperance,
the establishment or maintenance of orderly alcoholic beverage markets,
the collection of alcoholic beverage taxes, the structure of the state
alcoholic beverage distribution system, or the restriction of access to
alcoholic beverages by those under the legal drinking age., 180 However,
the drafters of H.R. 1161 have eliminated this section from the bill."' The
Supreme Court has provided states with guidance that when states regulate
even-handedly, advance a legitimate local public interest and the
regulation's "effects on interstate commerce are only incidental, it will be
upheld unless the burden imposed on such commerce is clearly excessive in
relation to the putative local benefits."' 82 The drafters of the laws that
effectively act to shut down wineries throughout the nation may be hardpressed to be able to show that the effect on commerce is merely incidental.
The supporters of H.R. 1161 are in their position solely because of
the colossal amounts of money involved, nothing more, nothing less. They
have a great deal of money to gain through the exclusion of smaller
wineries from the nationwide market and have spent hundreds of thousands
of dollars just in garnering support for their position within Congress.1 83
By forcing citizens of states with direct shipping laws to go through the
traditional three-tiered regulatory scheme, the perpetuation of
discriminatory practices is furthered. However, the main problem is what
this bill ultimately seeks to do-make it virtually impossible to challenge
discriminatory laws in court. At its core, H.R. 1161 is merely a piece of
special interest legislation that limits free trade, competition, consumerism,
and diminishes an industry at the heart of American commerce that has
permeated the boundaries of all fifty states. Congress is attempting to
circumvent the Court's authority in determining the constitutionality of
alcohol related laws. The big wholesalers are bullying the small wineries
and wine producers by trying to have as many states as possible impose

179. Granholm v. Heald, 544 U.S. 460, 489 (2005); H.R. 1161, 112th Cong. §
(3)(c)(3) (2011).
180. H.R. 5034, 111th Cong. § 3(c)(3) (2010).
181. Compare H.R. 1161 with H.R. 5034.
182. Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970) (The Court further stated
that "[i]f a legitimate local purpose is found, then the question becomes one of degree.
And the extent of the burden that will be tolerated will of course depend on the nature
of the local interest involved, and on whether it could be promoted as well with a lesser
impact on interstate activities.").
183. See CARE Act of 2011 Money, supra note 159.
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direct shipment bans. This type of legislation would keep the strict threetiered regulatory system firmly in place and money firmly in the pockets of
the wholesale giants.
Plus, in the end, what oenophile doesn't get frustrated when they
can't order their favorite wine that their local store does not carry?
Requiring that a state merely show that their law advances some subjective
legitimate local purpose that cannot be served by other means is possibly
too minimal of a floor to set. While a few major super-wholesalers and
others of the sort adamantly support the adoption of H.R. 1161, the
majority of the American wine-drinking public will be outraged that
someone is trying to halt their ability to purchase wine for shipment to their
home. Those whose livelihood will be affected, namely small wineries and
manufactures, will also be outraged. The potential grant of power to the
states by H.R. 1161 to discriminate in regulation with only a scant amount
of justification is directly in conflict with the principles for which this
Ultimately, the heart of this argument is that no
country stands.
discriminatory practices should be tolerated under the Dormant Commerce
Clause and the Twenty-first Amendment should not be twisted for use in
such an abusive way. Direct shipment bans are, by their nature,
discriminatory against an entire subset of completely legal products.
Allowing states to pass laws that further discriminate against a subset of
goods within the economy is wholly unjust. H.R. 1161 should not be
permitted to "put a cork" in the availability of an alcohol manufacturer's
cause of action in the courts and should not be able to eliminate important
protections granted by the Commerce Clause.1 84

184. See Congress's Sour Grapes,supra note 111.

COWS V. CAPITALISTS: VISIONS OF A POST-CARBON ECONOMY

BOOK REVIEW, SIMON FAIRLIE, MEAT: A BENIGNEXTRA VAGANCE
(CHELSEA GREEN PUBLISHING 2010)

Alison Peck*
I.

INTRODUCTION

I was tempted to entitle this book review something like, "Why the
Farm Bill Is the Key to Our Energy Future (Hint: It's Not About Ethanol,
Methane Emissions, or Carbon Sinks)." But in addition to being too long
to fit across the header of a law review page, such a title would have been
slightly misleading. Actually, in Simon Fairlie's view, our future is about
ethanol, methane emissions, and carbon sinks - but not in the way our
current agricultural policies understand and deal with these subjects.
Note the sleight-of-hand here: Simon Fairlie's book, Meat: A Benign
Extravagance,' is about .. . energy policy? At its most potent level,
Fairlie's book is far more ambitious than its title implies, concerned not just
with cows but with the by-products of capitalism, not just with enteric
fermentation but with energy capture and distribution across an entire
society. Fairlie states that his purpose in writing the book was to examine
"the environmental ethics of eating meat." 2 A farmer and editor of the
U.K. land rights magazine, The Land,3 Fairlie discloses not only his
personal prejudice in favor of keeping (and eating) livestock, but also his
misgivings about the environmental impacts of meat often cited by
vegetarians and vegans.4 Meat-eating, they say, takes grain out of the
mouths of the poor and feeds it to animals to feed the wealthy; it
contributes disproportionately to global warming; it diverts too much land
from wild space and wildlife habitat. 5 Fairlie undertook, he says, to write a

*

Associate Professor, West Virginia University College of Law.

1. SIMON FAIRLIE, MEAT: A BENIGN EXTRAVAGANCE 2 (Chelsea Green Pub., U.S.
ed. 2010).

2. Id. at 2.
3. Id. at 323. The Land, not to be confused with the U.S. publication of the same
name, is available online at THE LAND, http://www.thelandmagazine.org.uk/ (last
visited May 10, 2012).
4. Id. at 3.
5. Id. at 2.

145

JOURNAL OF FOOD LAW & POLICY

146

VOL. 8

comprehensive analysis of all of these environmental accusations against
meat-eating,6 and in that effort he has succeeded famously - more so than
the most well-funded and well-staffed IGOs, NGOs, and academics now
wading into similar murky waters.7
But in undertaking to defend meat-eating (and he does defend it,
albeit only under specific ecological conditions), Fairlie does more than
make a case for the occasional steak from a grass-fed cow at the end of its
useful life as a walking manure-spreader on a diversified farm.8 In the
alternate universe methodically constructed and meticulously defended by
Fairlie, some amount of animal agriculture is not only environmentally
benign but the lynchpin of an alternative society and economy based on
non-fossil-fuel energy - including the kind provided on the hoof. In
Fairlie's view, the modem energy crisis, and the reason agricultural reform
may be the remedy for it, derives from the fact that "economies of scale [in
production] are more than offset by diseconomies of distribution."9 Fairlie
argues that fiddling around with the sources of the energy we generate and
transmit, from oil and coal power to natural gas or even solar panels and
fuel cells, does not address the structural problem created when the
Industrial Revolution separated the majority of the people from the
majority of the resources. Even a renewable energy-based grid, in Fairlie's
view,
magically transfers energy around the country without any
transmission losses; but the material things of life cannot

FAIRLIE, supra note 1, at 2.
See, e.g., KARL-HEINZ ERB ET AL., COMPASSION IN WORLD FARMING, EATING
THE PLANET: FEEDING AND FUELLING THE WORLD SUSTAINABLY, FAIRLY AND
HUMANELY - A SCOPING STUDY (2009); Maurice E. Pitesky et al., Clearing the Air:
Livestock's Contribution to Climate Change, in 103 ADVANCES IN AGRONOMY 1
(2009); SUSTAINABLE DEVELOPMENT COMMISSION (U.K.), SETTING THE TABLE: ADVICE
To GOVERNMENT ON PRIORITY ELEMENTS OF SUSTAINABLE DIETS (2009); TOM
MACMILLAN & RACHAEL DURRANT, WWF AND FOOD ETHICS COUNCIL, LIVESTOCK
CONSUMPTION AND CLIMATE CHANGE: A FRAMEWORK FOR DIALOGUE (2009); UNITED
NATIONS FOOD AND AGRICULTURE ORGANIZATION, LIVESTOCK IN THE BALANCE
(2009); HENNING STEINFELD ET AL., UNITED NATIONS FOOD AND AGRICULTURE
ORGANIZATION, LIVESTOCK'S LONG SHADOW: ENVIRONMENTAL ISSUES AND OPTIONS

6.
7.

(2006).
8. For an overview of Fairlie's theory of the role of livestock in an ecologicallysound society, see especially FAIRLIE, supra note 1, at Ch. 4.
9. Id. at 286. For this notion, Fairlie cites American agrarian theorist Ralph
Borsodi, who popularized the "back to the land" notion of rural self-sufficiency during
the 1920s and 1930s. See RALPH BORSODI, THE DISTRIBUTION AGE (1927); The
Plowboy Interview - Dr. Ralph Borsodi, SOIL AND HEALTH, http://www.soiland
health.org/03sov/0303critic/brsdi.intrvw/the%20plowboy-borsodi%20interview.htm
(last visited May 10, 2012) (providing biographical data on Borsodi).
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be moved without transmission losses. You cannot
transport food, fibre and building materials around the
country without generating expenses which over the last
century have been paid for by cheap fossil fuels. If you
derive all your water from a small number of sources
which offer economies of scale, you not only experience
diseconomies of distribution (infrastructure costs, pumping
costs and leaks), you also run the risk of running your
sources dry. And if you bring all this biomass into the
cities to maintain an urban population, then you invite
various kinds of congestion (too many vehicles, too much
smoke, too much waste, too many animal diseases); and
you have to find a way of getting the biomass back out
again, once it has been used, so that it can go back to the
land. o

Of course, Fairlie is by no means the first to articulate a vision of a
post-carbon economy in which human and animal labor are once again
valued, and in which waste of natural and human resources is strategically
This vision is a central animating force behind the
minimized.
"permaculture" movement (better known in the United States by the
arguably more limited term, "sustainable agriculture") to which Fairlie
avowedly belongs." The unusual success behind Fairlie's argument lies in
his painstaking walk through mountains of data behind the foundational
questions on which this vision depends: Does meat production reduce the
total number of calories in the global food supply, and if so, by how
much?1 2 Would a vegan agricultural society produce more total food than a
permaculture livestock society?13 Does the livestock sector really generate
more greenhouse gas emissions than the transportation sector?1 4 With
Fairlie as guide, that walk is always informative;15 at times dazzling in its

10. FAIRLIE,supra note 1, at285.
11. See id. at 3.
12. See id. at Ch. 3.
13. See id. at Ch. 9. Fairlie limits his analysis to Great Britain, a fertile but densely
populated region. See id Applicability of this analysis to the United States and the
world will be considered below.
14. See id. at Ch. 13.
15. In the first substantive chapter of the book, for instance, Fairlie considers the
impact of animal digestive systems on the patterns of human civilization. Grazing
cows were more suited to the nomadic tribes that swept across Europe, while wasteconsuming pigs were more suitable for cultures, like those of China, South East Asia,
and Polynesia, who tended to stay put. See FAIRLIE, supra note 1, at 4-7. Although
cows have thus been dominant in Western civilizations, Fairlie notes that pigs once ran
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analytical rigor; 16 and often devastating to the poorly-masked agendas
passing as scholarship from both production agriculture and vegan
groups.17 Perhaps an even more pleasant surprise, Meat is more
entertaining than serious scholarship has any right to be, complete with
comical characters," nefarious plots,19 and more than a little selfmockery.20
This review will attempt to highlight one of the more important
arguments against meat consumption that Fairlie tackles: that animal
agriculture results in less total food being produced globally and is,
therefore, a cause of world hunger. Section II considers Fairlie's review of
what, he says, we "academics pompously call 'the literature,"' 2 1 tracking
his analysis to the conclusion in favor of a modest amount of livestock
production. The section then looks at how Fairlie's "default livestock"
proposition translates into a vision of a self-sufficient British agriculture as
a model for an entire post-carbon economy - and some of the practical
objections and opportunities he envisions toward actually achieving it.

loose on Manhattan Island, and what we now know as Wall Street started as a stockade.
Id. at 7.
16. See discussion infra Section II.
17. See discussion of Chapter 3, infra Section II.
18. Along the way, Fairlie encounters an often-cited "authority" on livestock
greenhouse gas emissions who turns out to be an expert in "photon beam therapy level
graphic calorimetry" and author of a one-page opinion piece on GHG emissions. Id. at
157-58 (which showed "a photo of the author, a genial soul, blowing on a euphonium,
who has 'a passion for good food, radical thinking and playing instruments in the bass
clef"); a very important soil scientist. Id at 201 ("She wrote back: 'We are in the
middle of an extremely busy fieldwork period here. On top of that, hundreds of e-mails
come in from all over the world every day. I suggest you READ the articles on the
Amazing Carbon website - you will find all your answers there.' I had read nearly half
the website before e-mailing, and so sat down to read the rest."); and anti-speciesist
philosopher Peter Singer, whose comment about the "unusual" case of protecting crops
against animal pests leads Fairlie to observe that Singer "seems blissfully ignorant
about the perils of growing vegetables." Id. at 27.
19. See, e.g., FAIRLIE, supra note 1, at 34 ("Whilst a casual reader or slipshod
journalist might easily overlook this flaw in CAST's logic, and its evasion of the
obvious conclusion, it is hard to believe that the authors of a report endorsed by 38
scientific bodies were too stupid to spot them, so I am inclined to conclude that they
were happy to mislead.").
20. Fairlie reports that, after a six-year stint as a vegetarian, the problem of male
kids from a dairy goat herd turned him into "a born-again carnivore (the worst kind)."
Id. at 3. After articulating his vision of a permaculture economy, Fairlie concedes,
"[t]his may be the point at which some readers, if they have persisted this far, will
finally throw this book away in disgust exclaiming that the author is off with the
fairies." Id. at 283.
21. Id. at 2.
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Fairlie's book, originally released in the U.K., focuses in detail on the
prospects of a permaculture society in the U.K. To explore these ideas in a
U.S. context, Section III considers a few implications of Fairlie's
First, does Fairlie's
arguments for current U.S. agriculture policy.
calculation of a self-sufficient U.K. agriculture have any relevance for the
U.S., one of the world's leading agricultural exporters? If Fairlie's vision
is taken seriously, can farm policy move U.S. agriculture closer to that
vision? What policy tools could help it along in the 2012 Farm Bill?
II. PIGS AND SPACE: WASTE, NUTRIENT CYCLING, AND THE ELIMINATION
OF DISTRIBUTIONAL INEFFICIENCIES

The first two sections of Meat primarily deal with the question of
whether animal agriculture contributes to world hunger. Over six chapters,
Fairlie looks closely at the common claim that livestock production
demands more land than vegan agriculture, and thus reduces the total
human food supply. 22 In three subsequent chapters, Fairlie considers the
complexities of the relationship between agricultural production practices
and food security. 23 Ultimately, Fairlie concludes that the practice of
feeding large amounts of grain to cattle, as is the case in intensive livestock
production operations, does reduce the total available human food supply.
The "permaculture" model of livestock production, however, actually
increases the total amount of human food available, by Fairlie's
calculations. This conclusion (a convenient one for a researcher coming
from Fairlie's background and viewpoint) would be less persuasive without
the careful journey Fairlie takes through the data to arrive there. It will be
worthwhile to follow Fairlie in the trenches of that journey for a spell
before considering the larger implications of his argument.
A. Does Modern Animal Agriculture Lead to Less Total Foodfor
Humans?
Fairlie begins his study by noting a statistic commonly thrown around
when discussing the amount of potential human food fed to animals: 10: 1.24
This "feed conversion ratio" refers to the number of units of nutrition that
must be fed to an animal to produce a unit of nutrition of meat, dairy or
eggs. Although feed conversion ratios cited vary widely, Fairlie documents
that the 10:1 figure is common. 25 Doing a back-of-the-envelope check

22. See generally FAIRLIE, supra note 1, at 12-90 (Chs. 3-8).
23. See id. at 92-138 (Chs. 9-11).
24. See id. at 16-17
25. See id. at 16-17.
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based on figures from a non-ideological agronomic guide, Fairlie concludes
that the number is about right - at least for U.K. grain-fed beef.2 6
The obvious question raised by this analysis is not what the feed
conversion ratio would be just for grain-fed beef, but for all animal
27
products, most of which can be produced more efficiently than beef. To
find the answer, Fairlie stages a face-off between studies by two groups
with axes to grind in the debate. One study, by the vegan NGO
Compassion in World Farming (CIWF), reports feed conversion rations of
10:1 for beef, 4-5.5:1 for pork, 2.1-3:1 for poultry, and 1.5-2:1 for farmed
fish. 2 8 CIWF's analysis stops there. The second, from the U.S. industrybased Council for Agricultural Science and Technology (CAST), reports a
conversion ratio of 14.3:1 for beef, 7.2:1 for all meat products averaged;
5.9:1 for eggs, and 4:1 for milk.29 CAST starts from these somewhat
higher figures, but through a variety of adjustments (discussed below),
concludes that the true relative efficiency for all animal products is more
like 1.4:1, and is arguably offset by the higher nutritional efficiency of
animal products.30
But the value of Meat is that Fairlie is never content with the simple
answer. Fairlie proceeds to point out the ways that both sides use the data
to support their ideological positions, and in doing so "misrepresent the real
state of affairs."31 The problem with the CIWF (vegan) study is that it
ignores the fact that animals provide services other than food, and those
services have value for humans. CIWF simply concludes from the feed
conversion ratios that animal agriculture is highly inefficient without taking
account of a variety of factors that substantially offset those apparent
inefficiencies. Fairlie's experience as a livestock farmer informs his
subsequent analysis to great benefit, resulting in a detailed accounting of all
the value of animal production not captured by feed conversion ratios. This
value includes the nutrient density and variety of meat compared with a
vegan diet; 32 by-products from animals such as hides, collagen and gelatin,

26. Id. at 18.
27. See id. at 19.
28. FAIRLIE, supra note 1, at 19 (citing MARK GOLD, THE GLOBAL BENEFITS OF
EATING LESS MEAT (2004), available at http://www.ciwf.org.uk/includes/documents/
cm docs/2008/g/global benefits ofeatingless meat.pdf (last visited May 10, 2012)).
29. Id. at 20 (citing COUNCIL FOR AGRICULTURAL SCIENCE AND TECHNOLOGY,
available at http://www.castFOOD SUPPLY,
AND
ANIMAL AGRICULTURE
science.org/publications/index.cfm/animal agriculture and globalfood supplyshow
=product&productlD=2836 (last visited May 10, 2012) [hereinafter CASTJ).
30. See id.
31. Id.
32. Seeid.at2l.
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and tallow;" higher yields for feed crops (such as alfalfa) than human food
crops on some lands; 34 and, especially in the case of pigs, recycling of
waste by consuming food scraps, fibrous biomass, and other residues
inedible by humans." The efficiency gap between meat and grain, the
author convincingly demonstrates, is "a good deal more slender than
[CIWF's] table suggests."
But animal agriculture hardly gets a pass either. Fairlie agrees, based
on the analysis above, with CAST's starting point that the efficiency
difference between meat and grain may be as low as 1.4:1 across all
sources.3 7 And CAST's figure that meat has 1.4 times the nutritional value
for humans as grains is also not far from Fairlie's own assumption.3 8 Based
on those equivalent numbers, CAST's report concludes, "' [t]hus diverting
grains from animal production to direct human consumption would, in the
long term, result in little increase in total food protein."' 39
Fairlie will have none of it. The problem, he notes, is that the 1.4
conversion ratio is an average across all livestock, including those fed
partly or entirely on grass, biomass, and waste not edible by humans. 40 The
conversion rate of human edible food to meat from the U.S. feedlot system,
Fairlie calculates, is around 3.2:1.41 If we stopped feeding grain to animals,
we would still retain the meat and dairy supply from animals not fed on
grains while also obtaining more than three times the nutritional benefit
from the grain foregone as animal feed.4 2 Fairlie notes that the statement
quoted above was taken from the report's interpretive summary while the
body of the report allows that the averaging involved in the 1.4:1
conversion ratio "'does mean that feeding less grain to animals would
Fairlie is
translate to somewhat more total food for humans."' 4 3
(justifiably) incredulous: "'Somewhat more total food for humans?' How
much is somewhat? Is not this the main reason for CAST carrying out all
its exhaustive 'input:output' analyses? What could be more relevant to a
report entitled Animal Agriculture and Global Food Supply?"4

The

answer, however, is easy to glean from CAST's figures, and, by Fairlie's
33. See FAIRLIE, supra note 1, at 22-24.
34. See id. at 24-25.

35. See id at 26-29.
36. Id at 20.
37. See id. at 31-32.
38. See FAIRLIE, supranote 1, at 21.
39. Id. at 32 (citing CAST, supra note 29, at 16).
40. See id. at 33.
41. Id. at 31.
42. See id at 33.
43. FAIRLIE,supra note 1, at 33 (quoting CAST, supra note 29).

44. Id.

152

JOURNAL OF FOOD LAW & POLICY

VOL. 8

calculations, the amount is 400 million tons of grains - "enough to feed
about 1.3 billion people . .. [which is] at least 300 million more than the
number estimated to be malnourished. "A5
From time to time, Fairlie relies on loose guesstimates to determine
values, starting from available data and adjusting for factors that seem to be
These out-of-thin-air numbers can sometimes be
overlooked. 4 6
unsatisfying, especially after bearing with the author through so much data
and analytical detail. The inevitable imprecision of some figures, however,
ultimately does not undermine one of Meat's primary contributions to "the
literature:" a well-reasoned, finely detailed, and less ideological challenge
to both sides of the meat-eater-versus-vegan debate.
B. "DefaultLivestock" and the Costs ofIntensification
These figures suggest Fairlie's proposed solution to the meateating/vegan debate. While much of the grain we currently feed to animals
could be used to feed hungry people, we would still be able to produce a
certain amount of animal products with very low ecological impact as a
"by-product or co-product of an integrated system."A7 Fairlie details a
variety of circumstances in which animals can be used to bring nutrients
into the system that are otherwise inaccessible to humans, to recycle waste
that would otherwise be lost as an energy source, or consumed as a byproduct where animals are kept for reasons other than food production.
Examples include feeding food processing waste, crop residues, food

45. Id Food and Agriculture Organization reports that, for 2006-2008, 850 million
people (13 percent of global population) were malnourished. See Hunger, FOOD AND
AGRICULTURE ORGANIZATION, http://www.fao.org/hunger/en/ (last visited May 10,
2012). Fairlie does not specify the basis of his figure that 400 million tons of grain
would feed 1.3 billion people. The amount of grain (or calories or protein) needed to

meet one person's nutritional needs is difficult to ascertain because of substantial
human variability and adaptability, see VACLAV SMIL, FEEDING THE WORLD 211-48
(2000).
46. With regard to nutrient density, for example, he notes that CAST and other
researchers describe animal protein as 1.4 times more biologically valuable for humans
than a similar amount of plant protein. FAIRLIE, supra note 1, at 21. In Fairlie's view,
however, the most important factor in meeting human dietary needs is, in most cases,
total energy (calories), not protein. On the other hand, many societies have expressed a
value for the dietary variety provided by some animal products. Based on these two
adjustments, Fairlie (somehow) arrives at a rough value of 1.2:1 for the relative
nutritional value of animal and plant food sources. Id at 21.
47. Id. at 36.
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waste, and slaughterhouse waste 4 8 to animals, especially pigs; responsible
grazing on non-arable land or land rotated out of production to build
fertility; and consumption of by-products from animals kept primarily to
provide traction for plowing.4 9
Fairlie relies on a variety of sources to produce a rough estimate for
the amount of animal products produced from these categories, and he
chooses to place the amount of "default livestock" production at around
fifty percent of current global animal production.5 0 Based on one-half of
global animal production figures for 2000, this amounts to about three
quarter-pound hamburgers and about one and a third pints of milk per
person on Earth, per week.5' Expand the population from six to nine
billion (predicted by 2050) and the amount is cut by about a third.52 While
the author acknowledges that this is "slim pickings for those of us who like
our meat and cheese," he points out that this amount is ecologically
"free." 53 Given the surplus of grain detailed in a previous chapter, he
estimates that we could equitably and ecologically produce about half again
as much as the "default" amount through surplus grain feed.54
This brings the author squarely into confrontation with the view
expressed by FAO in their 2006 report, Livestock's Long Shadow, which
assumes that the animal agricultural industry must intensify in order to
meet rising global demand.55 This choice is normative, not ecological or
statistical, and here Fairlie is as straightforward and reasoned as he is
controversial. Why assume, Fairlie asks, that "[t]he poorest in the
developing world have no choice but to progress through three prior stages
of industrialization and urbanization before they arrive at our state of grace,
and even if they had the choice, that is what they would choose to do?" 56
The question becomes compelling when presented in the context of
Fairlie's detailed description of the ecological unsustainability of modem
agricultural practices. Fairlie cites a more recent FAO report, Livestock in

48. Slaughterhouse waste as feed has been complicated in developed countries by
mad cow disease and foot and mouth disease. In Chapter 5, "The Plight of the Pig in
the Nanny State," Fairlie laments the waste involved in this policy. See id at 44-54.
49. See id. at 37-38.
50. See FAIRLIE,supra note 1, at 38.
51. Id. at 39.
52. See id. at 39.
53. Id.
54. See id. at 39-40.
55. See FAIRLIE, supra note 1, at 40-43 (citing UNITED NATIONs FOOD AND
AGRICULTURE ORGANIZATION, LIVESTOCK's LONG SHADOW (2006), available at
ftp://ftp.fao.org/docrep/fao/010/a0701e/a0701eOO.pdf (last visited May 10, 2012)).
56. Id. at 41.
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the Balance,57 to point out that the consequences of intensive agriculture
are not just ecological, but also sociological: Intensification of livestock
production tends to undermine rural economies and cause emigration of
rural people to urban areas, where "economic returns and spillover effects
occur in the generally already better off urban areas."
C. The PermacultureAlternative
Meat is not solely focused on the relative land (and water)
requirements of livestock versus vegan agriculture. In Part II of the book,
"Food Security," Fairlie expands that discussion to deeper consideration of
the causes of hunger and the prospect of a self-sufficient Britain. In Part
III, "Energy and Carbon," he examines the controversial claim by FAO that
livestock produce more greenhouse gas emissions than transportation, and
considers the carbon sink potential of grazing lands. In Part IV, "Land Use
Change," Fairlie imagines what different forms of agriculture could do with
surplus lands. Readers interested in those questions will find detailed and
entertaining treatment of them in Meat, though subject to similar
limitations as those described above in the face of limited data.
In all of these discussions, Fairlie arrives at one conclusion:
Considering all human and ecological needs as a whole - total energy
requirements, total protein, energy production, GHG emissions reduction,
open space, and even animal rights (albeit of a sort not inconsistent with
eating them) - the most efficient form of agriculture is one that includes at
least "default" livestock production. The final chapter, "Towards a
Permaculture Livestock Economy," is the author's description of what this
society might look like and why it matters.

57. UNITED NATIONS FOOD AND AGRICULTURE ORGANIZATION, THE STATE OF FOOD
available at
AND AGRICULTURE: LIVESTOCK IN THE BALANCE; (2009),
http://www.fao.org/docrep/012/i0680e/i0680e.pdf (last visited May 10, 2012).
58. FAIRLIE, supra note 1, at 41. Other studies of rural development have identified
links between agricultural intensification, food retail concentration, rural-to-urban
migration, and rural poverty. See, e.g., INTERNATIONAL FUND FOR AGRICULTURAL
DEVELOPMENT, RURAL POVERTY REPORT 2011 117-24, 153-56, available at
http://www.ifad.org/rpr2011/, (last visited May 10, 2012); AXEL WOLZ, GLOBAL
DONOR PLATFORM FOR RURAL DEVELOPMENT, THE ROLE OF AGRICULTURE AND RURAL
DEVELOPMENT IN ACHIEVING THE MILLENNIUM DEVELOPMENT GOALS - A JOINT
NARRATIVE 14-20 (2005), available at http://www.donorplatform.org/resources/
library/article/20-aid-effectiveness/1 244-the-role-of-ard-in-achieving-the-millenniumdevelopment-goals/166-Itemid.html (last visited May 10, 2012); Lisa Pruitt, Human
Rights and Developmentfor India's Rural Remnant: A Capabilities-BasedAssessment,
44 U.C.-DAVIs L. REV. 803, 813-23 (2011) [hereinafter India's Rural Remnant]; Lisa
Pruitt, Migration, Development, and the Promise of CEDAW for Rural Women, 30
MICH. J. INT'L L. 707, 713-15 (2009) [hereinafter Rural Women].
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In this vision, livestock play two critical roles that no machine can
duplicate. First, they naturally mediate between competing land use
priorities, for "where livestock are allowed to roam they bring grass," 59
providing arable or grazing land to produce food, "and where they are
excluded trees grow,"60 thus providing fiber and energy. Second, animals
"move nutrients from where they are not needed to where they are
required," eating grass and other biomass not edible by humans and
delivering nitrogen and phosphorous in the form of manure. 6 1 Fairlie
concludes that animals are more land-use efficient than acres of green
manure crops because "they mop up nutrients from distant pastures and
sparse hillsides and deposit them on arable land." 6 2
The mobility of animals is at the crux of this permaculture vision for a
low-carbon future: "[T]he role played by animals in a low carbon
permaculture economy to a large extent revolves around the fact that they
can walk. God gave them legs, so they might as well use them." 63 While
animals' mobility provides a presently under-appreciated source of energy
and efficiency, the usefulness of this form of energy depends on reversing
the industrial trend of separating humans (who need the energy) from
animals and other natural resources (which supply it). The permaculture
farmer can be distinguished from the vegan farmer, who views animal
movement, digestion, and reproduction as waste, and the industrial farmer,
who views them as costs. "The permaculturist .. . views animal energy as
part of the natural cycle and tries to integrate it into the farming system,
rather than using it as a reason for shutting the beast up in a factory, or
ejecting it from the system altogether." 64
The permaculture system would differ from modem agriculture in a
variety of respects, described throughout the book and reviewed by Fairlie
in this chapter. For example:
*

Farms would be diversified, growing a wider range of crops and
raising different types of animals;

59. FAIRLIE, supra note 1, at 273.
60. Id. Fairlie examines the historical relationship between pasture and forest in the

U.K. in Chapter 16, "The Struggle Between Light and Shade." Id. at 232-56. See also
id. at 258-59 (discussing a U.K. land use model which allotted one quarter of the land
least productive for food to woodland for timber and firewood uses).
61. Id. at 273. For a discussion of the relative efficiency of animal manure and
"green manure" such as alfalfa or legumes in vegan agriculture, see Chapter 8, "The
Golden Hoof and Green Manure." Id. at 68-90.
62. Id. at 79.
63. Id. at 277.
64. FAIRLIE, supra note 1, at 278.
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Traction would be provided by biomass tractors or draught
animals;
Most pigs and some chickens would be kept close to houses and
institutions and fed human waste;
Slaughter would become more localized;
More cows and goats would be hand-milked, and pasteurization
would be unnecessary for locally-purchased milk;
Milk production would be more localized, and milk deliveries
might return to cities;
Urban green space would be highly valued for gardening;
Livestock markets and fairs would return to towns, and livestock
might be driven to market on foot over some distances;
Ruminants might be herded rather than fenced, and returned to
barns or fields at night to supply manure;
Food quality, nutritient-density and safety would improve as
animals are moved out of highly concentrated facilities, animal
value increases, and more human labor can be profitably devoted to
each animal.6 5

Fairlie acknowledges (in characteristically humorous fashion) that this
vision of a low-carbon society depends on a dramatic re-imagining of
human settlement patterns. Cities and towns would not disappear, in this
vision, but would become smaller as rural and pastoral alternatives become
more attractive and energy constraints become more realistically accounted
for.66 Rather than "being off with the fairies," as some readers might
conclude in frustration, Fairlie argues that he is proposing a model whose
sensibility might be attested to by the fact that humans had been following
67
it for thousands of years and stopped doing so only about fifty years ago.
Moreover, the threat of climate change may make such quaintly sensible
solutions more attractive in the near future. Concepts such as "food miles,"
which only account for a fraction of the true costs of creating and moving
food and fiber around, 8 miss the point: As long as people are separated
from the food and fiber they actually consume, "it is not just a matter of
food miles but 'resource miles;' and . .. we will just be tinkering around
with this problem unless we find a way of siting people close to the
resources that they use."6 9

65.

See id. at 280-83.

66. See id. at 257.
67. See id. at 283.
68. For a none-too-sympathetic discussion of "food miles," see Chapter 12, "Animal
Furlongs and Vegetable Miles." Id. at 151-58.
69. FAIRLIE, supra note 1, at 287.
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U.S. AGRICULTURE POLICY AS A TOOL FOR ENERGY REFORM

Meat, then, can be read as a challenge: In light of Fairlie's data
analysis suggesting that we will run out of food and fiber, and the energy
we use to create and move it, before or soon after the population hits nine
billion, what are we going to do? The permaculture model, in Fairlie's
vision, proposes to save energy by reducing the need for energy.
Permaculture relies on the ancient solution of siting people close to what
they consume, instead of mining minerals, sun, or wind (resources) to
move food and fiber (resources) to the people.70
The calculations
Is this a challenge the U.S. should accept?
which faces
U.K.,
the
to
largely
pertain
in
Meat
by
Fairlie
performed
distinct agronomic and socio-political challenges compared to the U.S.
Unlike the U.K., the U.S. is relatively sparsely populated in comparison
with its total land mass.7 I Fairlie focused on the ability of the U.K. to feed
itself, despite a $33.3 million agricultural trade deficit in 2010.72 By
comparison, the United States in the same period had a $35.8 million
surplus in agricultural trade. If we suppose the United States is feeding
the world, does it make sense to steer U.S. policy toward less intensive
production, default livestock levels, a more rural population, and a more
labor-intensive form of agriculture?

70. The long tenure of the solution is precisely its merit, in Fairlie's sharp-tongued
but good-humored view: "Farmers have lived and worked like this with plants and
animals for centuries, and it is arguable that advocates of permaculture have had to coin
a new name only because industrial farmers have brought the term agriculture into
disrepute." Id at 278.
71. Fairlie's calculations are based on a U.K. population of 60.6 million people,
with about 71,500 square miles (185,000 square kilometers) of agricultural land and
about 14,250 square miles (36,900 square kilometers) of forested land, see id. at 94-95.
Including urban land, the total land mass of the U.K. is about 94,000 square miles
(243,600 square kilometers). See The World Factbook: United Kingdom, CIA,
https://www.cia.gov/library/publications/the-world-factbook/geos/uk.html (last visited
May 12, 2012). The United States, by contrast, has over 313 million people and almost
3.8 million square miles (approximately 9.8 million square kilometers). See The World
Factbook: United States, CIA, https://www.cia.gov/library/publications/the-worldfactbook/geos/us.html (last visited May 12, 2012). In 2010, the U.K. had a population
density of more than 255 people per square kilometer, while U.S. population density
was just over 32 people per square kilometer. See World Population Prospects, the
2010 Revisions, UNITED NATIONS DEPARTMENT OF ECONOMIC AND SOCIAL AFFAIRS

(Jun. 28, 2011), http://esa.un.org/unpd/wpp/Excel-Data/population.htm.
72. See Statistics: InternationalTrade, UNITED NATIONS FOOD AND AGRICULTURE

ORGANIZATION,

Table

C3,

http://www.fao.org/economic/ess/ess-publications/ess-

yearbook/ess-yearbook20I 0/yearbook20 10-trade/en/ (May 12, 2012).
73. Id.
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A. Should U.S. Agriculture Move Toward a PermacultureModel?

Whether the U.S. should move to a permaculture economy may be
questioned both philosophically and empirically. First, on a philosophical
level, several objections can be raised: Hunger is more a function of
inequitable distribution than inadequate production,74 so why should the
United States redistribute food production between livestock and grain
production when only a geopolitical transformation will truly eliminate
world hunger? 75 And is it not paternalistic for U.S. agriculture to refuse to
at least attempt to meet the rising demand for animal products from
developing countries (especially while we ourselves eat more than half a
pound of meat per day),76 as implied by the FAO report, Livestock's Long
Shadow?77 Moreover, why assume that the U.S., rich in land and
resources, should strive to feed the world at a sustainable level at all, rather
than feeding ourselves at an optimal level?
Other objections are empirical: Even if the U.S. were to fully embrace
the notion of using its resources with the aim of equitably supporting all of
the world's people (present and future), some studies suggest that urban
living is less resource-consuming and more welfare-generating than
suburban or rural models.78 Urbanization, it is argued, creates richer
culture and more wealth 79 and offers more opportunity for women and

See, e.g., AMARTYA SEN, POVERTY AND FAMINES 7 (1981).
75. Fairlie deals with this objection in Chapter 10, "On Granaries," see Fairlie at
106-18. The fundamental cause of hunger, Fairlie argues, is the displacement of
subsistence agriculture with industrialized agriculture and market concentration. See
id. When agriculture becomes a business and food becomes a commodity, people who
have lost a subsistence way of life are also more likely to experience fewer of the
benefits of the market system - and thus are unable to afford food in times of relative
shortage. See id.
76. See FAIRLIE, supra note 1, at 21.
77. See supra note 55 and accompanying text.
78. See, e.g., EDWARD GLAESER, TRIUMPH OF THE CITY (2011) (demonstrating
social, economic and environmental benefits and arguing for less restrictive regulation
of urban development); Bruce Katz et al., Miracle Mets: How U.S. Metros Propel
America's Economy and Might Drive Its Recovery, BROOKINGS INSTITUTION (Mar. 11,
2009), http://www.brookings.edu/research/articles/2009/03/ 11-metro-katz (arguing for
federal infrastructure investment at metropolitan, rather than state, level); cf How
74.

Should We

Be

Thinking About

Urbanization? A Freakonomics Quorum,

(Dec. 11, 2007), http://www.freakonomics.com/2007/12/l 1/howshould-we-be-thinking-about-urbanization-a-freakonomics-quorum/ (posting comments
from experts on pros and cons of urbanization) [hereinafter Freakonomics Quorum].
79. See Freakonomics Quorum, supra note 78 (comment by Edward Glaeser: "The
spread of urbanization is, on net, an enormously beneficial process. People in cities are
much more economically productive; urban density has been a wellspring of innovation
for many millennia.").
FREAKONOMICS
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girls; 80 high-density living also reduces land use costs and greenhouse gas
emissions by concentrating people in smaller areas, thus increasing
economies of scale in energy distribution and resource transportation that
so worry Fairlie.8 1 The permaculture response to the empirical objections
is clear, if difficult to empirically verify: The permaculture model proposes
a wholesale reallocation of human energy, not merely a substitution of
status-quo rural life for status-quo urban life. Both lifestyles, urban and
rural, currently are deeply shaped by decisions of the past century to
separate people from resources and to consume fossil-fuel-based energy to
bring them together. For instance, many studies finding cities to be
"greener" than non-metropolitan areas compare cities either to suburban or
peri-urban development or "sprawl." 82 This alternative differs at least as
much, if not more, from Fairlie's permaculture society as does the modem
metropolis. Others promote urban life in comparison to rural areas
suffering from the effects of a century of urbanization combined with urban
bias in public policy: rural-to-urban migration, pollution from intensive
production agriculture, environmental impacts correlated with energy overconsumption (such as desertification and more frequent and intense
storms), and neglect of sustainable rural development." Today's neglected

80. See State of World Population 2007: Unleashing the Potential of Urban
Growth: Chapter2, United Nations Population Fund, http://www.unfpa.org/swp/2007
2012)
12,
(last visited May
/english/chapter 2/womens empowerment.html
(identifying education, employment, property ownership, and community organizing,
but not access to reproductive health services or lower fertility rates, as important
drivers of well-being for poor women in cities) [hereinafter Unleashing the Potentialof
Urban Growth].
81. See Marilyn Brown et al., Shrinking the Carbon Footprint of Metropolitan
America, BROOKINGS INSTITUTION, 15-17 (May 29, 2008), http://www.brookings.edu/
research/reports/2008/05/carbon-footprint-sarzynski (stating the 100 largest U.S. metro
areas account for two-thirds of the population and three-fourths of economic activity
but only fifty-six percent of carbon emissions from highway transport and residential
buildings); Urbanization and Sustainability in the 21" Century, in Unleashing the
Potential of Urban Growth, supra note 80 ("Urban localities actually offer better
chances for long-term sustainability, starting with the fact that they concentrate half the
Earth's population on less than 3 per cent [sic] of its land area.").
82. See generally, e.g., Urbanization and Sustainability in the 21s Century, in
Unleashingthe Potentialof Urban Growth, supra note 80.
83. See e.g., The Social and Sustainable Use of Space, in Unleashing the Potential
of Urban Growth, supra note 80 ("Global urban expansion takes up much less land
than activities that produce resources for consumption such as food, building materials
or mining. It is also less than the yearly loss of natural lands to agricultural activities,
forestry and grazing, or to erosion or salinization .... The protection of rural
ecosystems ultimately requires that population be concentrated in non-primary sector
activities and densely populated areas."); see also Rural Women, supra note 58, at 725-
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and struggling rural places are equally anathema to the permaculture vision
of intensively-managed, closed-system agriculture, dignity of both human
and animal labor, and policies that support both.
With regard to the conceptual objections, the choice of Fairlie's
permaculture vision depends to a certain extent on values, not data: Should
the U.S. seek to maximize domestic consumption or global equity? 84 Only
the political process will determine whether U.S. policy will be guided by a
government-led policy favoring global food sustainability, by a more freemarket ethic, or something else. Meat offers a serious effort, however, to
deal with agronomic and ecological realities that no conscientious
policymaker or voter can ignore when considering food and energy policy.
The first two philosophical objections raised above (distribution problems
and paternalism) do not challenge the value of feeding the world, only the
practicality of it or the appropriate means to accomplish it. Policy geared
toward either of these goals must face the same limits that Fairlie's book
grapples with: the carrying capacity of the Earth. While such a U.S. policy
could take issue with some of Fairlie's calculations, it must consider (or at
least attempt to replicate) such a serious effort to answer the question of
how best to maximize use of the Earth's resources.
The third philosophical objection - that U.S. food policy can simply
focus on feeding the U.S., not the world - has been complicated by the
nature of modern environmental problems. The United States agriculture
industry can provide ample food, including meat, for its citizens: In 2009,
the U.S. meat industry produced nearly 275 pounds of meat per person, or
enough for about three-quarters of a pound per person, per day. 85 This
27 (discussing effect of "urban bias" in international development on agriculture
livelihoods and rural lifestyles).
84.

The U.S. government has previously expressed in international environmental

negotiations that domestic prosperity and environmental conservation were in
opposition, and that the U.S. would prioritize the former.

Before the 1992 U.N.

Conference on Environment and Development in Rio de Janeiro (the "Earth Summit"),
President George H.W. Bush was quoted as saying, "'We cannot permit the extremes in
the environmental movement to shut down the United States on science that may not be
as perfected as we in the United States could have it."' Walter R. Mears, Bush Vows
Tough Stand in Rio Environment 2nd to Economy, He Tells Farmers, MEMPHIS
The statement came a day after the
COMMERCIAL APPEAL, May 31, 1992.
announcement that Bush would not sign the Convention on Biological Diversity being
opened for signature at the Earth Summit. Id.
85. In 2009, the United States produced more than 38.2 million metric tons of beef,
veal, pork, and broiler meat. See U.S. CENSUS BUREAU, STATISTICAL ABSTRACT OF THE

UNITED STATES 861 (2012), available at http://www.census.gov/compendia/statab/
2012/tables/12sl376.pdf. The U.S. population in 2009 was 307 million. 2009 World
Population
Data
Sheet,
POPULATION
REFERENCE
BUREAU,
The
https://www.prb.org/pdf09/09wpds-eng.pdf (last visited May 12, 2012).
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production comes at a high environmental cost, however. For example,
USDA reports that, "[i]n 1997, 68 counties had manure nitrogen levels that
exceeded the assimilative capacity of the entire county's crop and pasture
land. Many more counties (152) had surplus manure phosphorus." 86 These
waste problems are associated with industrialized agriculture production.
Of the 73 million U.S. acres devoted to concentrated animal feeding
operations in 1997, USDA reports that the land had the capacity to
assimilate as fertilizer only 40 percent of the manure nitrogen and 30
87
percent of manure phosphorus.
Moreover, the threat of climate change from greenhouse gas
emissions is an environmental game-changer. The United States Supreme
Court took notice of the "significant harms" already attributable to climate
change in its 2007 ruling, Massachusetts v. Environmental Protection

Agency.88 In considering whether Massachusetts had standing to bring suit
against the EPA for failure to regulate auto emissions under the Clean Air
Act, the Court noted that "[t]he harms associated with climate change are
serious and well recognized." 89 The Court noted that the National Research
Council, which advises the U.S. government on scientific matters,
"identifies a number of environmental changes that have already inflicted
significant harms, including 'the global retreat of mountain glaciers,
reduction in snow-cover extent, the earlier spring melting of ice on rivers
and lakes, [and] the accelerated rate of rise of sea levels during the 20th
century relative to the past few thousand years."' 90 Massachusetts
established injury, the Court held, due to its ownership of extensive coastal
lands: "If sea levels continue to rise as predicted, one Massachusetts
official believes that a significant fraction of coastal property will be 'either
permanently lost through inundation or temporarily lost through periodic
storm surge and flooding events," and "[r]emediation costs alone . . . could
run well into the hundreds of millions of dollars."9 1

American Meat Institute reports that actual consumption was somewhat lower - 201.4
pounds per capita of poultry, fish, and red meat (including beef, veal, lamb, mutton,
and pork). Fact Sheet: U.S. Meat and Poultry Production & Consumption: An
Overview, AMERICAN MEAT INSTITUTE (July 2010), http://www.meatami.com/ht/a/
GetDocumentAction/i/63785.

86. Briefing Room: Environmental Interactions with Agricultural Production:
Animal Agriculture and the Environment, USDA ECONOMIC RESEARCH SERVICE,
http://www.ers.usda.gov/Briefing/AgAndEnvironment/animalagriculture.htm
visited May 12, 2012).
87. Id
88. 549 U.S. 497 (2007).
89. Id. at 521.
90. Id.
91. Id. at 523.

(last
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The permaculture livestock economy described in Meat offers a
lower-carbon alternative to the current model of "urban," concentrated
livestock production in the country, transported to urban, concentrated
human consumers in the cities. As support for this alternative vision,
Fairlie digs into the FAO report, Livestock's Long Shadow, that reported
higher greenhouse gas emissions from "extensive" (i.e., pastoral or
grazing) livestock production than from "intensive" (i.e., concentrated)
production.92 In Fairlie's analysis, FAO overestimated the amount of
emission due to extensive livestock production primarily through two
assumptions: First, all deforestation in the Amazon was attributed to
extensive livestock production. The reasons for deforestation have as much
to do with land speculation as with cattle grazing, and any such
deforestation, Fairlie argues, should be counted as a one-time "capital"
expenditure, not annual consumption from livestock operations.93 Second,
and perhaps more fundamentally for the permaculture model, FAO's
estimates for intensive livestock emissions fail to include the fossil fuel
expenditures incurred "in order to accommodate its so called economies of
scale."94 Fairlie's accounting of those unattributed energy costs is colorful
and illuminative:
4x4s, concrete yards, paved roads, electric lights, air
conditioning, refrigeration, burglar alarms, slaughterhouse
costs, animal waste disposal, health and safety measures,
and
registration
livestock
incineration,
carcase
identification, product tracking, computerized accounts,
conferences, packaging, advertising, middlemen, retail
chains, just-in-time delivery, supermarket journeys,
processing waste disposal, domestic waste disposal,
journeys to work etc. 95
The permaculture society offers an alternative to the fossil-fuel-guzzling
U.S. socio-economic model without resorting to a land-guzzling organic
vegan model or a fossil-fuel guzzling chemical-fertilizer vegan model.96

92. See FAIRLIE, supra note 1, at 176.
93. See id. at 161-67.
94. Id. at 178-80.
95. Id at 179.
96. For a discussion of the relative land use impacts of vegan agriculture and
permaculture, see Chapter 8, "The Golden Hoof and Green Manure." Id. at 68-90.
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B. Can U.S. Agriculture Move Toward a PermacultureModel?
But is this alternative really "real?" Even assuming it makes sense
ecologically and agronomically, how in the world would it work? At
times, Fairlie's vision of a re-populated countryside with a far more laborintensive form of food, fiber and energy production sounds precisely like
what human beings have voted against for the past century, by moving
from the country to the cities. In the United States in 1910, there were 6.4
million farms; by 1997 there were 2 million, a nearly 68 percent decline. 97
In the early twentieth century, more than half the U.S. population lived in
rural areas and 30 percent were employed in agriculture; today, 17 percent
of Americans live in rural areas and only two percent make a living from
farming.98 Can Fairlie's permaculture vision be achieved through anything
but a Central Command reorganization of U.S. society?
The prospect of a more rural U.S. population more heavily employed
in farming may be more realistic than the past century of urbanization
suggests. As of 2007, beginning farmers (those with less than ten years of
experience in farming) operated 22 percent of all U.S. farms. 99 Moreover,
in a recent survey for the National Association of Realtors, forty percent of
respondents said they would prefer to live in a rural area (22 percent) or
small town (18 percent). 00 Rural population loss has been linked to lack of
services such as schools and hospitals, and loss of natural amenities such as
outdoor recreation areas, rather than to remoteness from urban areas or to
The moderately-populated pastoral settings within
rural poverty.' 0 '
reasonable proximity to urban areas imagined by the permaculturist would
fulfill some, if not all, of these conditions for attractive rural living.
Rural re-population on the scale that Fairlie envisions is still losing
ground, however. Farming is an aging profession: In 2007, the average age
of principal farm operators in the U.S. was 57.1, up from 50.3 in 1978, and

97. SAMUEL R. STALEY, THE SPRAWLING OF AMERICA: IN DEFENSE OF THE DYNAMIC
CITY 18 (1999), availableat http://reason.org/files/ed09db5e026808f5al6ele56cf28a
ad3.pdf (last visited May 12, 2012).
98. About Us, USDA NATIONAL INSTITUTE OF FOOD AND AGRICULTURE (Apr. 19,
2011), http://www.csrees.usda.gov/qlinks/extension.html.
99. Mary Ahearn & Doris Newton, Beginning Farmers and Ranchers, USDA
ECONOMIC RESEARCH SERVICE, 3 (May 2009), http://www.ers.usda.gov/publications/
eib53/.
100. The 2011 Community Preference Survey, BELDEN RUSSONELLO & STEWART,
LLC (March 2011), http://www.brspoll.com/uploads/files/2011%20Community/o20
Preference%20Survey.pdf.
101. See David A McGranahan & Calvin L. Beale, UnderstandingRural Population
Loss, RURAL AMERICA, 2 (Winter 2002), http://www.ers.usda.gov/publications/rural
america/ral 74/ral 74a.pdf.
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almost 30 percent of principal operators are 65 or older.102 Beginning
farmers and would-be farmers face significant barriers to entry, from both
market and human failures. First, access to land, capital and credit is
limited for beginning farmers. As one young farmer stated in a survey
response, "'[1]and prices are so high that large farms are getting larger and
non-ag investors are pushing values higher. This makes purchasing land
nearly impossible as it will not pay for itself." 103 This anecdotal
observation is supported by USDA research reporting that most farms that
earned a profit in 2007 had sales of $50,000 or more and had an average
asset base of over $1.9 million.10 4 Although USDA reported that market
entry for agriculture from 1978-97 was roughly equivalent to those for
other industries,'0 o those figures may not fully reflect barriers to entry for
younger beginning farmers who will stay in the profession longer. For
instance, USDA reports that beginning farmers as a whole (32 percent of
whom were age 55 or older) 0 6 were less likely to rely on rented land than
experienced farmers,10 7 but a recent survey by the National Young
Farmers' Coalition showed that 70 percent of farmers under the age of
thirty rented land, while only 37% percent over thirty did so.'s In 1999,
only 1.67 percent of farmland owners were under the age of 35, while 40
percent were over the age of 70.109
In addition to the endogenous market barriers to entry, at least for
younger farmers and smaller-scale farms, evidence has mounted that
would-be entrants to farming in recent decades have been excluded from
the industry as a result of discrimination. USDA has recently settled
lawsuits by African-Americans"o and Native Americans"' and offered a
claims settlement process in relation to lawsuits filed by Hispanics and
102. 2007
Census
of
Agriculture:
Farmers
By
Age,
USDA,
http://www.agcensus.usda.gov/Publications/2007/Full Report/usv1.pdf.
103. Lindsey Lusher Shute et al., Building a Futurewith Farmers:Challenges Faced
by Young American Farmers and a National Strategy to Help them Succeed, YOUNG
FARMERS, 25 (Nov. 2011), http://www.youngfarmers.org/reports/BuildingAFuture
With Farmers.pdf.
104. Ahearn & Newton, supra note 99, at 1.
105. Id. at iii.
106. Id
107. Id. at iv.
108. Shute, supra note 103, at 25.
109. Id.
110. See In re Black Farmers Discrimination Litigation (Pigfordll), 820 F. Supp. 2d
78 (2011); Pigford v. Glickman, 182 F.R.D. 341 (D.D.C. 1998); see also Tadlock
Cowan & Jody Feder, Congressional Research Service, The Pigford Cases: USDA
Settlement of Discrimination Suits by Black Farmers (June 14, 2011).
111. See Keepseagle v. Veneman, 2001 U.S. Dist. LEXIS 25220 (D.D.C. Dec. 11,
2001).
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women, 112 alleging that USDA discriminated against the plaintiffs when
they sought access to programs and benefits for farmers or those seeking to
begin farming."' Moreover, a recent survey showed that young farmers
seeking assistance from USDA's Farm Service Agency report that FSA
personnel lack incentives to provide adequate assistance in processing
applications for small loans or to inform young farmers about USDA
programs for beginning farmers and ranchers.l14
Recent U.S. farm policy, however, has recognized and sought to
introduce programs to overcome some of these market failures that prevent
new farmers from entering the industry. The 2008 Farm Bill evidenced
rapid growth in new programs aimed at beginning farmers and ranchers, as
well as socially disadvantaged farmers and ranchers."' These programs are
sprinkled throughout the different titles of the Farm Bill. For example:
*

Conservation Title: offers two years of additional Conservation
Reserve Program (CRP) payments for participants returning retired
land to production if the land is sold or leased to beginning or
disadvantaged farmers or ranchers;"' 6 allows beginning farmers to
receive up to 90 percent cost-share for improvements made with
Quality Incentives Program (EQIP) and
Environmental
Conservation Stewardship Program (CSP) funds;"'

*

Credit Title: increases percentage of total loan funding reserved for
beginning farmers and ranchers," 8 and allows any farm experience,

112. See Mary Clare Jalonick, USDA Offers Settlement to Women, Hispanic Farmers,
THE WASHINGTON POST (Feb. 25, 2011); see also Love v. Johanns, 439 F.3d 723 (D.C.

Cir. 2006) (denying class certification); Garcia v. Vilsack, 563 F.3d 519 (D.C. Cir.
2009) (on appeal of consolidated Garcia and Love actions, denying claim for review
under APA in light of special remedy created by Congress)), cert. denied, 130 S. Ct.
1138 (2010).
113. See generally JODY FEDER & TADLOCK COWAN, CONG. RESEARCH SERV.,
R40988, GARCIA V. ViLSACK: A POLICY AND LEGAL ANALYSIS OF A USDA
DISCRIMINATION CASE (Dec. 2010), availableat http://www.nationalaglawcenter.org/
assets/crs/R40988.pdf.
114. See Shute, supra note 103, at 23.
115. See Suresh Sureshwaran & Stephanie Ritchie, U.S. Farm Bill Resources and
Programsfor Beginning Farmers, CHOICES, 26 (2011), http://www.choices
magazine.org/choices-magazine/theme-articles/innovations-to-support-beginningfarmers-and-ranchers/us-farm-bill-resources-and-programs-for-beginning-farmers-.
116. See id.; see also Ahearn & Newton, supra note 99, at 15.
117. See Ahearn & Newton, supra note 99, at 15.
118. See Sureshwaran & Ritchie, supra note 115; see also Ahearn & Newton, supra
note 99, at 14 (reserved 50 percent of direct operating loans and 75 percent of direct
farm ownership loans for beginning farmers through September 1 of each fiscal year).
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no matter when it occurred, to be counted toward meeting threeyear farm management experience eligibility requirement for farm
operating loans;1 19
*

Rural Development Title: dedicates 10 percent of Value-Added
Agricultural Product Marketing Development Grants for projects
benefitting beginning and socially-disadvantaged farmers and

ranchers; 120
*

Research Title: Reauthorized and, for the first time, funded the
Beginning Farmer and Rancher Development Program for
competitive grants with mandatory funding of $75 million for
fiscal years 2009-2012.121

Whether these provisions will be reauthorized and refunded in the
2012 Farm Bill, however, is a matter of conjecture. During the meetings of
the congressional supercommittee in late 2011, lawmakers on the House
and Senate Agriculture Committees attempted to craft what has been called
a "secret farm bill," with about $23 billion in budget cuts.122 While details
of the secret bill are not publicly available, knowledgeable sources have
reported that the "Secret Title II" or Conservation Title of the Farm Bill
would have cut $6.3 billion from CRP ($3.8 billion), CSP ($2 billion) and
EQIP ($1.9 billion).12 3 While the secret farm bill would have continued the
Beginning Farmer and Rancher Development Program, albeit at less than
current funding levels, 124 it would have discontinued the Outreach and
Technical Assistance for Socially Disadvantaged Farmers and Ranchers
119.

Sureshwaran & Ritchie, supra note 115.

120. Id.
12 1. Id.
122. See Erik Wasson, 'Secret Farm Bill' Primedfor Passage in Debt Deal, THE
HILL (Nov. 15, 2011), http://thehill.com/homenews/house/193581-secret-farm-billprimed-for-passage-in-debt-deal.
123. See The Farm Bill Is Dead! Long Live the Farm Bill! - Part Two, NATIONAL
SUSTAINABLE AGRICULTURE COALITION (Nov. 22, 2011), http://sustainableagriculture.
net/blog/201 1-farm-bill-rip-part-two/ [hereinafter Farm Bill]. The proposed cuts from
the three programs exceed the $6.3 billion mark because the EQIP cut includes the cut
resulting from its absorbtion of the Wildlife Habitats Incentives Program (WHIP),
which is not broken out separately. See also Mark Bittman, The Secret Farm Bill, N.Y.
TIMES, Nov. 8, 2011.
124. See Farm Bill, supra note 123. The supercommittee bill would have cut the
program from $75 million to $50 million, far below the $125 million proposed in the
Beginning Farmer and Rancher Opportunity Act, a bill introduced in the Senator by
Tom Harkin and in the House by Tim Walz and Jeff Fortenbery. id. See also Senate
Champions Introduce Beginning Farmer Bill, NATIONAL SUSTAINABLE AGRICULTURE
COALITION (Nov. 10, 2011), http://sustainableagriculture.net/blog/senate-bfr-bill-intro/.
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Program, which makes grants to groups that assist minority farmers in
acquiring, owning, operating, and retaining farms and ranches and
equitably participating in USDA programs.1 25 Other programs on the
chopping block in the supercommittee bill that would support Fairlie's
vision of a permaculture economy included (from the Rural Development
Title) the Value-Added Agricultural Marketing Development Program,
which funds local and regional supply networks between independent
producers and businesses or cooperatives, 126 and the Rural Entrepreneur
and Microentrepreneur Assistance Program, which assists very small and
economically disadvantaged businesses.127 The supercommittee bill would
also have cut funding for the Rural Energy for America Program, which
assists rural communities and businesses in becoming more energyefficient and self-sufficient. 12 Since the supercommittee bill did not pass,
the House and Senate Agriculture Committees will negotiate amendments
to the Farm Bill through the more conventional process in 2012 or 2013.129
Whether lawmakers will begin with the supercommittee bill as a draft or
start over remains unclear.
IV.

CONCLUSION: MAKING PERMACULTURE A PART OF THE U.S.

ENERGY SOLUTION
Meat painstakingly presents an intriguing alternative for a society
looking for a way out of fossil fuel dependence - one that does not depend

on new technologies or complex renewable energy infrastructures. Can the
2012 Farm Bill transform U.S. society from one of big cars, big machines,
and big emissions, to one where peaceful farmers sucking on straw drive
contented cows on foot from their well-kept fields to nearby village fairs,
where both farmer and animal will receive a fair value for their
contributions?

125. See Farm Bill, supra note 123.
126. For more information, see TADLOCK COWAN, CONG. RESEARCH SERV.,
RL34126, RURAL DEVELOPMENT PROVISIONS OF THE 2008 FARM BILL (Jan. 16, 2009),

available at http://www.nationalaglawcenter.org/assets/crs/RL34126.pdf.
127. See id.
128. See Farm Bill, supra note 123. For more information on REAP, see MEGAN
STUBBS, CONG. RESEARCH SERV., RL34130, RENEWABLE ENERGY PROGRAMS IN THE
2008 FARM BILL (Dec. 20, 2010), available at http://www.nationalaglawcenter.org/
assets/crs/RL34130.pdf.
129. See UNITED STATES COMMITTEE ON AGRICULTURE, NUTRITION AND FORESTRY,
http://www.agriculture.senate.gov/ (last visited May 12, 2012); Press Release, House
Committee on Agriculture, Ag Committee Moves Forward with Farm Bill Process and
Announces DC Hearings (Apr. 18, 2012), availableat http://agriculture.house.gov/
press/PRArticle.aspx?NewslD= 1564.
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Well, no. But such all-or-nothing solutions are rarely necessary to
produce rational policy shifts or even dramatic ones. In a seminal work on
climate change policy, Stephen Pacala and Robert Socolow broke that
seemingly intractable problem into somewhat more manageable-size
chunks, called "stabilization wedges," each representing one-seventh of the
emissions reduction projected necessary to stabilize carbon emissions
below double pre-industrial levels within fifty years. 130 Pacala & Socolow
noted that "[i]mprovements in efficiency and conservation probably offer
the greatest potential to provide wedges."1 31 For example, the authors
estimate that one wedge could be achieved if average automobile fuel
economy were 30 miles per gallon, but annual distances traveled were cut
in half; another could be achieved if miles traveled remained the same but
fuel economy rates were doubled. 132 The authors acknowledged, however,
that efficiency and conservation standards are "less tangible" than
reductions from other sources, because they depend on hundreds of
different innovations from many sources. 13 3 For comparison, the authors
calculate that at least one-half of a stabilization wedge could be realized by
eliminating clear-cutting of primary tropical forests instead of cutting it by
half (as projected in the business-as-usual scenario), or by extending
conservation tillage and verified soil management plans to all cropland.13 4
Fairlie's permaculture model, even if only partially realized, is
consistent with the focus on energy efficiency and conservation that Pacala
& Socolow consider the most promising way to realize meaningful
progress toward climate stabilization. Recall Fairlie's list of the hidden
fossil fuel costs associated with industrial animal production - "4x4s,
concrete yards, paved roads, electric lights" and so on. 135 Now imagine
that U.S. agriculture and rural development policy succeeded in attracting
new farmers (even 500,000 new rural residents would be more than the
number of beginning farmers as of 2007),' 36 and supporting desirable rural
communities, diversified farms and local and regional food systems. With
even such incremental changes in settlement patterns and food production
methods, it is not a wild stretch to imagine (though imprecise to calculate)
how the exponential effects of saved energy from food, fiber and energy

130. See Stephen Pacala & Robert Socolow, Stabilization Wedges: Solving the
Climate Problemfor the Next 50 Years with Current Technologies, 305 SCIENCE 968,
968 (Aug. 13, 2004).
131. Id. at 969.
132.
133.

See id.
See id.

134. See id. at 971.
135. FAIRLIE, supra note 1, at at 179.
136. See Newton & Ahearn, supra note 99 at 7, 14-15.
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transport could meaningfully contribute to one of Pacala & Socolow's
stabilization wedges. Morover, a permaculture society could contribute to
other stabilization wedges as well, such as improved forest and soil
management. 137 Combined with the other initiatives identified by Pacala &
Socolow that will undoubtedly continue to be pursued as well, such as
more efficient buildings, improved power plant efficiency, carbon capture
and storage, wind and solar energy,13 8 Fairlie's permaculture vision looks
less like a flight with the fairies than a viable pillar in a comprehensive
energy-efficiency re-engineering of U.S. society.
To move toward a more energy-efficient society through
permaculture, U.S. agriculture policy will need to focus on three key areas:
First, government programs should seek to remove market barriers to entry
by beginning farmers and ranchers through programs like those mentioned
above. Second, policies should help to offset capital costs for conversion
to more diversified and management-intensive forms of agriculture through
programs such as EQIP and Value-Added Producer Grants. Finally,
government should seek to support the services and amenities that attract
both farmers and non-farmers to rural areas. This can be accomplished
through rural development programs such as rural business loans and rural
broadband service, as well as through enforcement of environmental laws
designed to protect natural resources. If Fairlie is correct, the fact that
support for such programs will lead to more total food for the planet and a
better quality of life for rural Americans is only the beginning. The
implications of the permaculture vision are much broader, proposing an
important wedge in the pie of a more rational pattern of energy
consumption, and helping to stave off an energy crisis or climate-related
environmental calamity. Given the worrisome projections for continuing
with the urban experiment of the Industrial Era, the permaculture solution
of re-connecting people with resources deserves serious policy attention in
the next Farm Bill and beyond.

137.
138.

For a discussion of soil as a carbon sink, see FAIRLIE, supra note 1, at 188-210.
See Pacala & Socolow, supra note 130, at 970.

CANADIAN FOOD LAW UPDATE

PatriciaL. Farnese*
I.

INTRODUCTION

Provided below is an overview of the developments in Canadian food
law and policy in 2011.1 This update considers the regulatory and policy
developments and litigation activities by the federal government. This
focus reflects the significance of federal activities in the food policy realm.
During 2011, the government concluded its formal implementation of
the recommendations outlined in the Report of the Independent Investigator
into the 2008 Listeriosis Outbreak.2 Other noted activities include the
launch of the Canadian Food Inspection Agency's (CFIA) Multi-year
Regulatory Modernization Plan and the release of the Regulatory
Cooperation Council's Joint Action Plan. Also in 2011, regulations were
passed that will improve the labeling of food that contains allergens, gluten
and sulphites. Finally, the prohibition of the sale of unpasteurized milk in
Ontario was restored.
II.

RESPONDING TO THE LISTERIA OUTBREAK

In December 2011, the federal government released the final report of
its actions to improve food safety in Canada following the investigation of
the 2008 Listeria outbreak. Since 2008, the Government of Canada has
committed more than $600 million to improve Canada's ability to prevent,
detect, and respond to food safety risks in response to the investigation of

* Patricia Famese is an Assistant Professor in the College of Law at the University of
Saskatchewan. She is a graduate of the LL.M. Program in Agriculture and Food Law
at the University of Arkansas.
1. This update is current to December 31, 2011.
2. See generally, SHEILA WEATHERILL, GOv'T OF CANADA, FINAL REPORT OF THE
INDEPENDENT INVESTIGATOR INTO THE 2008 LISTERIOSIS OUTBREAK (Jul. 2009),

available at http://www.listeriosis-listeriose.investigation-enquete.gc.ca/irs

rpt-e.pdf

[hereinafter WEATHERILL REPORT].

3. Action on Weatherill Report Recommendations to Strengthen the Food Safety
System: Final Report to Canadians,CANADA FOOD INSPECTION AGENCY (Dec, 2011),
CFIA
[hereinafter
http://www.inspection.gc.ca/english/fssa/transp/prog/finale.pdf
ACTION REPORT].
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the 2008 Listeria outbreak. Below is a description of the final actions
taken by the federal government in 2011 to address the Listeria outbreak.
Health Canada finalized and released the Priority Scheduling and
Expedited Handling of Submissions that have the Capacity to Enhance

Food Safety policy.5 The goal of this policy is to speed up approvals for
food additives that contribute to overall food safety. 6 The policy assists
investigators in assessing the weight of evidence gathered from
microbiological, epidemiological and food safety investigations in their
determinations of how to respond to a suspected outbreak.7 It also
describes a systematic approach to responding to food-borne illness
outbreaks that aims to improve the effectiveness of the federal
government's emergency response efforts.8
In February, a revised Compliance and Enforcement Operational

Policy was released.9 This policy explains the actions the CFIA can initiate
in response to non-compliance with existing food safety legislation.' 0 The
policy aims to improve the consistency, effectiveness, and transparency of
CFIA enforcement measures across the country."
To respond to criticisms that the existing CFIA enforcement efforts
lacked transparency, the CFIA began publishing information about its
compliance and enforcement activities on the web. 12 The public now has
access to information on:
*
*
*
*
*

food imports that have been refused entry into Canada;
federally registered food establishments whose licenses have
been suspended, cancelled or reinstated;
organics certificates that have been revoked;
notices of violations with warnings and penalties, including
identifying repeat offenders of animal transport regulations;
prosecution bulletins; and

4. Id. at xi.
5. Policy on Priority Scheduling and Expedited Handling of Substances that Have
the Capacity to Enhance Food Safety, Food Directorate, HEALTH CANADA (2011),
availableat http://www.hc-sc.gc.ca/fn-an/securit/addit/priority-priorite/index-eng.php.

6. Id.
7. Id.
8.

Id. at 13.

9.

Compliance and Enforcement OperationalPolicy, CANADA FOOD INSPECTION
AGENCY (2011), available at http://www.inspection.gc.ca/about-the-cfia/accountability
/enforcement-and-compliance/operational-policy/eng/1 326788174756/1326788306568.

10. Id.
11.
12.

Id
CFIA ACTION REPORT, supra note 3, at 21.
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food products that have been seized, detained or disposed of. 13

In addition to investing in bolstering the existing capacity to
investigate and respond to foodborne illness by investing in more staff and
laboratory facilities, the federal government has undertaken two initiatives
worth noting. The first involves exploring ways to develop an integrated
network of public health and food safety laboratories that would be capable
of a coordinated response to a foodborne illness outbreak or other public
health emergency. 14 Effective coordination should reduce duplication and
minimize potential gaps in emergency response that would lead to more
timely and effective emergency management. The Public Health Agency
of Canada (PHAC) is also piloting a Public Health Reserve where
epidemiologists external to the Health Portfolio are identified and trained to
offer surge capacity in the event of a food safety or other public health
emergency.' 5
III.

MULTI-YEAR REGULATORY MODERNIZATION PLAN

The CFIA was created in 1997 to house the federal government's
food, plant, and animal inspection activities into one central agency.16 At
the time, it was thought that centralizing inspection would create
efficiencies and identify gaps in inspection services.17 Since 1997, global
consolidation of the food supply chains and large-scale production has
changed the nature of risks the CFIA is required to address.' 8 As a
consequence, the CFIA has identified a need to develop a global focus.' 9
In 2011, the CFIA initiated its first systematic review of the regulatory
frameworks that structure its operations to determine whether it is
effectively responding to this new global environment.2 0
As the review is at the beginning stages of a multi-year process, it is
difficult to predict the changes that may be forthcoming with any certainty.
The Modernization Plan Notice released to announce the review, however,

13. Id
14. Id at 27.
15. Id. at 30.
16. Canadian Food Inspection Agency Act, S.C. 1997, c.6 at §4.
17. 1998 September Report of the Auditor General of Canada, AUDITOR GENERAL
OF CANADA (September, 1998), http://www.oag-bvg.gc.ca/internet/English/parloag
199809 00 e 9336.html.
18. CFIA ACTION REPORT, supra note 3, at 21.
19. Id.
20. Notice of Multi-year Regulatory Modernization Plan for Consultation, CANADA
FOOD INSPECTION AGENCY (Dec. 20, 2011), at 1, http://www.inspection.gc.ca/
english/reg/consultation/disce.shtml [hereinafter MODERNIZATION PLAN NOTICE].
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does provide some insight into the objectives and drivers of the review that
can suggest potential outcomes. The CFIA explicitly identifies the purpose
of review process as creating:21
. . a regulatory system that fosters consumer choice and
enables improved business opportunities by building
flexible regulatory frameworks that are anticipatory and
proactive in mitigating risks, facilitate innovation and
support competitiveness, while maintaining the Agency's
primary focus on safeguarding Canada's food supply and
its animal and plant resource bases.
Given that the CFIA is overseen by the Minister of Agriculture and
Agri-Food, it is not surprising that the review mandate has the dual goals of
The
ensuring food safety and supporting industry competitiveness.
challenge for this process is to strike the appropriate balance between the
two. Listing food safety as the CFIA's "primary focus," however, would
suggest that, when in conflict, the food safety objective should be given
effect.
Despite the primacy of the food safety objective, the Modernization
Plan Notice provides more explicit detail of the competitiveness
objective.22 It is therefore reasonable to conclude that industry concerns
have primarily precipitated the review. It does not necessarily follow,
however, that the stated primary focus of food safety will be lost in the
formation of the reform proposals resulting from the review. Rather, one
could argue that Canada has achieved an effective food safety regime and
only needs revision to the extent that it can improve competitiveness.
Nonetheless, it will be important to follow this review to ensure that gains
in competitiveness do not come at the expense of food safety.
With respect to competitiveness, regulatory frameworks will be
assessed and reformed to ensure that they are transparent, flexible,
participatory, and harmonized.23 The emphasis on regulations that are
transparent, flexible, and participatory flows from the government's desire
Rather than
to adopt results-based or outcome-based regulations.24
mandating specific practices, the goal of the review is to have a regulatory
framework that establishes "clear expectations regarding risk management

21.
22.
23.
24.

Id. at 2.
Id.
Id. at 3.
Id.
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outcomes to be achieved." 2 5 CFIA acknowledges that having measurable
targets are an essential feature of results-based regulation. 2 6
The shift to results-based regulation is designed to give industry the
flexibility to implement the method of achieving a specified outcome as it
sees fit. 27 Likewise, by developing the risk management outcomes in
partnership with industry, it is felt that a balance will more likely be
achieved between food safety risks and the cost of compliance. 28
The harmonization objectives are two-fold. First, the review is
interested in reforms that will harmonize expectations across commodities
within Canada. 29 There is a concern that the food industry is not operating
at maximum efficiency where one enterprise faces differing rules for each
product it markets. Therefore, to the extent possible, CFIA aims to
harmonize regulations across commodities.
In addition, the review aims to harmonize Canadian regulations with
those of our trading partners, especially the United States of America, to
ensure Canadian goods are globally competitive. 3 0 Creating a harmonized
regulatory regime for food safety with the USA is just one aspect of a
larger movement towards greater cooperation between the two countries.
In 2011, the US and Canada formed the Regulatory Cooperation Council
(RCC) and released a Joint Action Plan "to remove unnecessary
requirements and align standards" that impact the ease and profitability of
trade between the two countries. 3 1 In addition to agriculture and food, the
RCC has planned action in relation to transportation, health and personal
The
care products, workplace chemicals, and the environment.32
harmonization objective of the CFIA Review will be driven by the RCC's
Joint Action Plan.3 3
A.

Regulatory Cooperation Council (RCC)

It may seem obvious why easing access to American markets is a
priority to the Canadian government. Many may not realize, however, that
Canada is the US's largest customer and, for 34 US states, their principal

25.

Id.

26. Id at 4.
27. Id. at 3.

28. Id
29. Id
30. Id.
31.

Press Release, Office of the Prime Minister, United States-Canada Regulatory

Cooperation Council (RCC) Joint Action Plan (December 7, 2011) available at

http://pm.gc.caleng/media.asp?id=4511.
32.

Id.

33.

MODERNIZATION PLAN NOTICE, supra note 20, at 4.
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export market.34 Therefore, greater harmonization has the potential to
benefit both economies.
With respect to food and agriculture,
harmonization goals are divided into three categories: food safety,
agricultural production and marketing. 3 5
With respect to food safety, the Joint Action Plan aims to:
*

Develop common approaches to food safety systems in order
to align efforts and minimize the need for each country to
conduct inspection activities in the other country;

*

Streamline requirements, and where possible, reduce
duplicative regulatory activities under Canada and U.S. meat
and poultry inspection systems;

*

Ensure food safety testing in one country is acceptable to
regulators in both countries and facilitate cross-border use of
laboratory results; and

*

Streamline export certification for meat and poultry, and
simplify and reduce, where possible, import and administrative
procedures. 36

The Joint Action Plans goals with respect to agricultural production are to:
*

Create an environment to allow for simultaneous submission
and joint review of pesticide applications in order to facilitate
equal access to crop protection products and minimize
differences in maximum pesticide residue limits and
tolerances;

*

Further align approval processes for veterinary drugs, therefore
promoting equal access to veterinary drug products and
minimizing differences in maximum drug residue limits and
tolerances;

*

Develop a North American perimeter approach for plant
protection in order to collectively protect plant resources and
streamline certification for shipments across the Canada-U.S.
border; and

34. What the Joint Action Plan Means for Agriculture and Food, GOVERNMENT OF
CANADA, http://actionplan.gc.ca/eng/feature.asp?mode-preview&pageld=371.
35. Id.

36. Id.
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Develop a common approach for zoning to help prevent the
spread of foreign animal disease.

Finally, the marketing objective is directs that efforts be made to:
*
*

Create a common meat-cut nomenclature or naming system
and a mechanism for maintaining that system; and
Develop comparable approaches to protect Canada and U.S.
fruit and vegetable suppliers from buyers who default on their
payments.
IV.

REGULATORY CHANGE

Allergens
Although not in force until August, 2012, amendments to the Food
and Drug Regulations were passed to require more information on the
food labels of prepackaged food about food allergens that frequently cause
severe allergic reactions. 39 The amendments also target people who have
celiac disease4 0 or sulphite sensitivities. It is estimated that 1.75 million
Canadians have food allergies, celiac disease, or a sulphite sensitivity in
Canada.4
The FDR has been amended to explicitly define a "food allergen" and
"gluten." A food allergen is defined as any protein, modified protein or
protein fraction derived from almonds, Brazil nuts, cashews, hazelnuts,
macadamia nuts, pecans, pine nuts, pistachios, walnuts, peanuts, sesame
seeds, wheat and triticale, eggs, milk, soybeans, crustaceans, shellfish, fish,
and mustard seeds.4 2 Gluten is defined as any gluten protein from the grain
of barley, oats, rye, triticale, and wheat or any hybridized strain created
from one of those cereals.43

37. Id.
38. Food and Drug Regulations, C.R.C., c. 870 (Can.).
39. Press Release, Harper Government Strengthens Food Allergen Labelling
Regulations, HEALTH CANADA, (Feb. 14, 2011), available at http://www.hcsc.gc.ca/ahc-asc/media/nr-cp/_2011/2011_23-eng.php.
40. A common way to manage celiac disease is to remove gluten from one's diet.
41. Regulatory Impact Statement: Project 1220 Enhanced Labelling for Food
Allergen and Gluten Sources and Added Sulphites, HEALTH CANADA (Feb. 14, 2011),
http://www.hc-sc.gc.ca/fn-an/label-etiquet/allergen/project 1220 rias-eeir-eng.php
[hereinafter ALLERGEN STATEMENT].
42. Supra note 38, at §B.01.010.1(1) (Can.).
43. Id.
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Although, ingredients are required to be included on the food label in
descending order of their proportion,44 certain exemptions to this general
requirement, are problematic for people with food allergies or sensitivities.
For example, components of food listed in subsection B.01.009, including
margarine, pickles, spice mixtures, some vinegars, alcohol, and prepared
meats are not required to be labeled. After August 2012, if any food
contains a food allergen or source of gluten, that fact must be explicitly
stated on the food label.45 The food allergen or gluten source must either
be included in the ingredient list or the package must explicitly state that
the food "contains" the food allergen or gluten.46 Because some forms of
sulphites can be created through manufacturing processes, such as
fermentation, sulphites will only be required to be listed on the label if they
qualify as a food additive and are present in an amount greater to 10
p.p.m.47
In addition, some of the common names currently used to describe
ingredients do not provide sufficient notice of some food allergens.48 For
example, including "casein" in an ingredient list may not alert someone
with a milk allergy to the fact that the food contains milk. Under the
amended regulations, a food product containing casein will be required to
indicate on the label that the product contains milk. Together these
regulatory amendments will improve the information available to
consumers with food allergies or sensitivities.
V.

LITIGATION

R. v. Schmidt
Michael Schmidt is an organic dairy farmer from Ontario and a vocal
advocate of the benefits of unpasteurized milk.4 9 For a number of years, he
has provided unpasteurized milk to consumers through a cow share
agreement.50 In 2010, he was acquitted under Ontario's Health Protection

44. Id. at §BO1.008(3)(Can.).
45. Id. at §B.01.010.1(2) (Can.).
46. Id. at §B.01.010.1(2)(a) or (b) (Can.).
47. Id. at §B.01.010.2(3) (Can.).
48. ALLERGEN STATEMENT, supra note 41.
49. Nathanael Johnson, The revolution will not be pasteurized: Inside the raw-milk
underground,HARPER'S MAGAZINE, Apr. 2008, at 71-78.
50. See id.
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and Promotion Act' and the Milk Act 52 Of 19 charges related to the sale,
distribution and marketing of unpasteurized milk products."
The court engaged in a detailed statutory interpretation exercise
which led to the conclusion that both the Milk Act and the HPPA were
concerned with protecting the public at large.5 4 By only providing milk to
members of the cow share and not engaging in any advertising to gain cow
share members, the court held that Schmidt's activities were not aimed at
the general public. 55 Likewise, there was no evidence that anyone had
become ill from Schmidt's products or that his products were somehow
unsafe or unfit for human consumption. 56 Thus, Schmidt's cow share
program was found not to be in violation of either the Milk Act or the
HPPA.
Soon after the decision in Schmidt, the British Columbia Supreme
Court was asked to consider the legality of cow share arrangements.
Given the decision in Schmidt, it would be reasonable for Alice Jongerden
to have expected that her cow share arrangement would be found to not
contravene B.C.'s prohibition against the sale, distribution, and marketing
of unpasteurized milk. She was mistaken.
Jongerden was charged under § 15 of B.C.'s Public Health Act which
prohibits a person from wilfully causing a health hazard. 6o Unlike Ontario,
unpasteurized milk is deemed a health hazard by regulation.61 Thus, by
providing unpasteurized milk to members in her cow share, Jongerden
knowingly created a health risk.62 The issue of providing unpasteurized
milk to members versus the public at large was not relevant given the
regulatory regime in British Columbia. 6 3 The court held that it was in the
public interest to have the law followed." As a result, the trial judge

51.

R.S.O. 1990, c. H.7.

52.
53.
54.

R.S.O. 1990, c. M.12.
R. v. Schmidt, [2010] O.J. No. 223; 2010 O.N.C.J. 9.
Id.at 121.

55. Id. at 143.
56. Id. at 163.
57. Id. at 184.
58.

Fraser Health Auth. v. Jongerden (c.o.b. Home on the Range), [2010] B.C.J. No.

480; 2010 BCSC 355; 6 B.C.L.R. 5th 293.
59. Seeid.at 33.
60.
61.
62.
480,
63.
64.

Public Health Act, S.B.C. 2008, c. 28.
Public Health Act Transitional Regulation, B.C. Reg. 51/2009 at §7 (2010).
Fraser Health Auth. v. Jongerden (c.o.b. Home on the Range), [2010] B.C.J. No.
30; 2010 BCSC 355; 6 B.C.L.R. 5th 293.

Id.at 29.
Id. at

30.
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granted the petitioner's request for an injunction barring Jongerden from
distributing unpasteurized milk.65
Thus, after Jongerden and Schmidt it appeared that the legality of cow
share arrangements varied based on the specifics of each province's
regulations. In 2011, however, the Schmidt decision, was reversed on
appeal.66
On appeal, Tetley J. held that the lower court's narrow interpretation
of marketing, selling and distributing was not justified as public health
legislation should be interpreted broadly.67 Moreover, Mr. Schmidt's right
not to be deprived of his liberty except in accordance with the principles of
fundamental justice as protected by the Canadian Charter of Rights and
Freedoms68 was not violated. 69 Even though, Mr. Schmidt potentially
faced a jail sentence for his actions, Tetley J, did not feel that risk was
unreasonable. The risks of unpasteurized milk are well document while the
benefits are not.70
Interestingly, Tetley J. left it open for a member of Mr. Schmidt's
cow-share program who had a specific health ailment remedied by raw
milk to argue that their life or security of person, also protected by s.7 of
the Charter,is affected by not being able to access raw milk. 7' Unless such
an argument proves successful in court or a decision is made to repeal the
statutory bans on the sale of raw milk, the general public will not have a
legal source of raw milk in Canada.

65.
66.
67.
68.
being
69.
70.
71.

Id. at 34.
R. v. Schmidt, [2011] OJ. No.4272; 2011 ONCJ 482.
Id. at 66.
Canadian of Charter of Rights and Freedoms, Part I of the Constitution Act,
Schedule B to the Canada Act 1982 (UK) 1982, c.11 [hereinafter the Charter].
Id. at182.
Id.
Id. at T 84.
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INTRODUCTION

Nutrition is increasingly important in both the European Union (EU)
and in global food-related policy making.' Governments, which up until
recently have focused on regulating food products based on a food safety
perspective, are now turning to regulate from a nutritional aspect.2
In September 2011, the United Nations held a High Level Meeting on
noncommunicable diseases, meant to focus both on prevention and
treatment of cardiovascular diseases, cancer, chronic respiratory diseases
and diabetes.3 This High Level Meeting led to the adoption of a Political
Declaration, in which governments "[a]cknowledge that the global burden
and threat of noncommunicable diseases constitutes one of the major
challenges for development" and that this threat "undermines social and
Governments also
economic development throughout the world.'A
"[r]ecognize[d] that noncommunicable diseases are a threat to the

* Emilie Majster is an alumnus of the University of Arkansas School of Law's L.L.M.
program in Agricultural & Food Law. She is a US-licensed attorney working as
Scientific & Regulatory Affairs Adviser for CEFS, the European Sugar Association in
Brussels, Belgium. She oversees the EU food and feed law issues as well as the
nutrition dossiers of relevance to the European sugar manufacturers and refiners and
ensures that their interests are represented at the European Union Institutions level.
She is also in charge of representing the CEFS at Codex Alimentarius level. She has
taught U.S. and English Contracts, U.S. Civil Procedure, and international arbitration at
the University of Mertz Law School and the University of Strasbourg Law School in
France.
1. See Safe and nutritious food is a prerequisite for health, WORLD HEALTH
ORGANIZATION, http://www.euro.who.int/_data/assets/pdf file/0018/140661/
CorpBrochureNutritiousfood.pdf (last visited May 10, 2012).

2. See id.
3. See Political Declaration on the High-level Meeting of the General Assembly on
the Prevention and Control of Non-communicable Disease, G.A. Res. 66/2, U.N.
GAOR, 66th Sess. (Sep. 19, 2011), availableat http://daccess-dds-ny.un.org/doc/
[hereinafter Political
UNDOC/GEN/NI1/458/94/PDF/Nl145894.pdf?OpenElement
Declaration].
4. Id.
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economies of many Member States and may lead to increasing inequalities
between countries and populations."' Governments thus "[r]ecognize[d]
the primary role and responsibility of national governments in responding
to the challenge of non-communicable diseases." 6
Governments also identified the main common risk factors of
noncommunicable diseases as being "tobacco use, harmful use of alcohol,
unhealthy diet, and lack of physical activity."7 They also recognized that
other contributing factors to the rising prevalence of noncommunicable
diseases include the conditions in which people live and their lifestyles
(such as poverty, uneven distribution of wealth, lack of education, rapid
urbanization and population aging), as well as the economic, social, gender,
political, behavioral and environmental determinants of health.' The
governments agreed to request the World Health Organization (WHO) to
issue by the end of 2012 a "comprehensive global monitoring framework"
in order "to monitor trends and to assess progress made in the
implementation of national strategies and plans on noncommunicable
diseases," and "to prepare recommendations for voluntary global targets for
the prevention and control of noncommunicable diseases." 9 In addition, in
2013, the United Nations Secretary-General will present to the General
Assembly a report on the progress achieved in realizing the commitments
made in the Political Declaration.10 Then, a comprehensive review and
assessment of the progress achieved is expected to be made in 2014.11
The Political Declaration partly blames obesity and other
noncommunicable diseases on consumption of certain types of foods or
nutrients (e.g., foods high in fat, sugars, and salt), and on advertising
strategies of such products toward children.12 This has confirmed a
growing tendency within countries to take initiatives that draw a distinction
between "healthy" and "unhealthy" foods, without necessarily following
the principles that obesity results from an imbalance between energy intake
and energy expenditure and that educating consumers about having a
balanced diet and an active lifestyle is more appropriate than demonizing a
specific nutrient. The question then revolves around how far governments
should go to regulate the manufacture and sale of food products under the
pretext of consumer protection. Is the factual information on the

5.
6.
7.
8.
9.
10.
11.
12.

Id. at NJ 1-2.
Id at 3.
Id at 20.
See id.
PoliticalDeclaration,supra note 5,
See id at 165.
See id
See id. at 43(f).
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composition of food products provided by labeling enough? Should
governments encourage or mandate reformulation activities aimed at
creating the perfect candy bar that will not make people gain weight? Or
should governments focus their efforts and resources on informing
consumers on how to incorporate candy bars into a balanced diet and an
active lifestyle, teaching them to eat these products in moderation without
necessarily refraining from consuming them altogether?
II.

EU STRATEGY ON NUTRITION, OVERWEIGHT AND OBESITYRELATED HEALTH ISSUES

The Strategy started in May 2007 with the adoption of the White
Paper on a Strategy on Nutrition, Overweight, and Obesity Related Health
Issues, which focused on action to be taken at local, national, and EU levels
to reduce the risks associated with poor nutrition and little physical exercise
and to address the issues of inequalities across Member States. 13 The
Strategy encompasses a range of policies undertaken by the European
Commission, which are targeted at improving nutrition and preventing
obesity. 14 Such policies include proposed regulation of health and nutrition
claims, regulation of authorized and required food labeling to ensure
consumers are provided with relevant and accurate information, research
projects in food, nutrition and health, the School Fruit Scheme, etc.15 In
addition, the Strategy encourages more action-oriented partnerships across
the EU, which involve key stakeholders working in the field of nutrition
(i.e., the private sector, Member States, the European Commission and the
WHO).' 6 It also sets out challenges to relevant stakeholders at all levels,
especially the food industry, civil society and the media, by calling for
widespread food reformulation schemes and responsible advertising.17
Finally, the Strategy lays out the European Commission's plans to
strengthen monitoring and reporting of the situation, in collaboration with
the WHO, through various initiatives such as the creation of the WHO
Regional Office for Europe Nutrition Policy Database's or the International

13. See White Paper on A Strategy on Nutrition, Overweight, and Obesity-related
Health Issues, Commission of the European Communities, COM(2007) 279 final (May
30, 2007), availableat http://ec.europa.eu/health/archive/phdeterminants/lifestyle/
nutrition/documents/nutritionwpen.pdf.
14. See id at 2.
15. See generally id.
16. See id at 2.
17. See id. at 7, 10-11.
18. The Nutrition Policy Database is closed down for reconstruction as it will be
merged with a new database that is currently under development: the Nutrition, Obesity
and Physical Activity Database (NOPA database). See Nutrition Policy Database,
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Inventory of Documents on Physical Activity Promotion.' 9 Actions
outlined in the Strategy are supposed to be based on scientific evidence that
shows a relationship between certain dietary and physical activity patterns
and risk factors for certain chronic diseases. 20 The Strategy, however,
points out the need for further research in this area. 21
Activities related to nutrition started even earlier, in March 2005, with
the creation of the EU Platform for Action on Diet, Physical Activity and
Health.22 The EU is attempting to work in collaboration with the food and
drink industry on reformulation initiatives. The goal is to give coregulation a chance and to find a middle ground between the EU
authorities' expectations and what the industry is able to deliver in terms of
concrete results.23 This platform is meant to provide a common forum for
all interested actors at the European level, which aims at setting voluntary
actions to fight obesity in order to complement and support other
approaches.24 Members include organizations that represent industry,
research organizations and civil society in the public health and consumer
fields.2 5 Within their areas of work, Members have promised to take steps
that can reduce obesity and their progress will be tracked according to a
monitoring framework.2 6
In addition, a High Level Group on Nutrition and Physical Activity
was set up to strengthen the role of governments in fighting obesity
trends. 27 Representatives of all 27 Member States of the EU, as well as two
countries belonging to the European Free Trade Agreement (Norway and
Switzerland), are members of this group. 28 It meets regularly (generally

WORLD HEALTH ORGANIZATION,

http://data.euro.who.int/nutrition/ (last visited May

10, 2012).
19. See White Paper, supra note 13. The International inventory of documents on
physical activity promotion, aims at providing Member States with easily accessible
information on physical activity promotion and at disseminating existing experiences to
support policy developments. See PhysicalActivity, WORLD HEALTH ORGANIZATION,
http://data.euro.who.int/PhysicalActivity/ (last visited May 10, 2012).
20. See id at 6.
21. See id at 8.
22. See EUROPEAN COMMISSION, EU PLATFORM ON DIET, PHYSICAL ACTIVITY AND
HEALTH 1 (Mar. 15, 2005), availableat http://ec.europa.eu/health/ph-determinants/
life style/nutrition/platform/docs/platform charter.pdf.
23. See id.
24. See id.
25. See id.
26. See id
27. See High Level Group on Nutrition and Physical Activity, EUROPEAN
COMMISSION (May 10, 2012), http://ec.europa.eu/health/nutrition_physicalactivity
/highlevelgroup/index en.htm.
28. Id.
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three times a year) to discuss potential solutions to obesity by providing an
overview of all government policies on nutrition and physical activity,
helping governments share policy ideas and practice, and improving the
liaison between governments and the EU Platform for Diet, Physical
Activity and Health so that adequate public-private partnerships can be
identified and quickly implemented.2 9 One of the first areas of action taken
up by members of the High Level Group was that of salt reduction in
certain foods back in 2008 by setting a benchmark for overall salt reduction
in food products of at least 16% over four years. 30 Based on the various
reformulation initiatives that have been undertaken by Member States, the
High Level Group is now turning to saturated fat and will discuss possible
benchmarks for reduction.
III.

EU NEW REGULATION ON THE PROVISION OF FOOD INFORMATION
TO CONSUMERS

On November 22, 2011, the Regulation (EU) No 1169/2011 on the
Provision of Food Information to Consumers was published in the EU
Official Journal and entered into force on December 13, 2011.32 This
Regulation sets clear labeling rules that food business operators will have
to follow. The provisions related to nutrition labeling will become
applicable as of December 13, 2016; however, companies already
providing nutrition labeling on a voluntary basis will have to abide by the
new rules as of December 13, 2014." The European Commission now has
to set a number of implementing measures and several provisions still
remain to be interpreted.
With respect to nutrition declaration, nutrition labeling becomes
mandatory on the back-of-pack for seven nutrients (energy, fat, saturates,
carbohydrates, protein, sugars, and salt), and these must be expressed per
100 g or 100 ml. 3 4 In addition, they may be expressed per consumption
unit or portion (but the number of units or portions needs to be stated on the
Food products in
pack and the portion or unit needs to be quantified).

29. See id.
30. See
Salt Campaign, EUROPEAN
COMMISSION
(May
10,
2012),
http://ec.europa.eu/health/nutritionphysicalactivity/high levelgroup/nutritionsalt
en.htm.
31. See E.U. PLATFORM ON DIET, PHYSICAL ACTIVITY, AND HEALTH, OVERVIEW OF
COMMITMENTS IN THE FIELD OF REFORMULATION 17 (Feb. 9, 2012), available at
http://ec.europa.eu/health/nutritionphysicalactivity/docs/ev20l20209 coO6_en.pdf.
32. See Regulation (EU) 1169/2011, 2011 O.J. (L 304) 18, at Art. 55.
33. See id. at Art. 55, Art. 9(1)(1), Art. 54.
34. See id. at Art. 30, Art. 32.
35. See id. at Art. 30, Art. 32.
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packaging or containers, the largest surface of which has an area of less
than 25 cm2 , are exempted from the nutrition declaration requirement.36
There is no mandatory nutrition declaration requirement on the front-ofpack, but the Regulation permits voluntary repetition of the energy content
only (to be expressed per 100 g or 100 ml, and in addition, if wished, per
portion) or energy and sugar, fat, saturates, and salt (the 4 nutrients can,
however, be expressed per portion only).3 7 Furthermore, a mandatory
minimum font size requirement was introduced, and the Regulation
indicates the possibility of some mandatory particulars using symbols and
pictograms.
The Regulation also sets rules on country of origin/place of
provenance labeling. According to article 26 of the Regulation, the country
of origin or place of provenance must be provided where such information
is mandated by product-specific EU legislation such as for swine meat,
sheep meat, and goat meat, and where failure to indicate the country of
origin or place of provenance might mislead the consumer as to the true
country of origin or place of provenance of the food. 39 In addition, an
impact assessment will be undertaken and an implementing act will be
developed for the indication of primary ingredient(s) 40 where the food
business operator provides the country of origin or place of provenance and
this differs from the origin/provenance of the food's primary ingredient. 4 1
Moreover, impact assessment reports will be undertaken to assess whether
a mandatory indication of the origin/place of provenance is necessary for a
certain number of categories of food/ingredients (e.g., milk, unprocessed
foods, single ingredient products, ingredients that represent more than 50 %
of a food, and meat used as an ingredient).42 Finally, Member States may
set national rules on mandatory origin labeling only where there is a proven
link between certain qualities of the food and its origin.43 One of the main
uncertainties concerns the exact definition of "place of provenance," as

36.
37.
38.
39.
40.

See id. at Annex V.
See 2011 O.J. (L 304) 18, at Preamble (41), Art. 30(3), Art. 33(2).
See id. at Art. 9(2), Art. 13(2).
See id. at Art. 26(2).
"Primary ingredient" is defined as "an ingredient or ingredients of a food that

represent more than 50 % of that food or which are usually associated with the name of
the food by the consumer and for which in most cases a quantitative indication is
required." Id. at Art. 2(2)(q).
41. See id. at Art. 26(8).
42. See 2011 O.J. (L 304) 18, at Art. 26.
43. See id. at Art 39(2).
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compared to "country of origin," which is defined in accordance with the
EU Customs Code.44
Allergen labeling is also more strictly regulated. Substances or
products causing allergies must be indicated on the packages, whether the
foods are pre-packaged or not.45 Moreover, each ingredient or processing
aid originating from a substance or product causing allergies or
intolerances must be mentioned in the list of ingredients and emphasized
through a typeset that distinguishes it from the rest of the list.4 6
Furthermore, the European Commission must systematically reexamine
and, where necessary, update the list of substances and products causing
allergies or intolerances.47
IV.

FOOD TAXATION MEASURES AT NATIONAL LEVELS

Member States have been taking initiatives aimed at enacting tax
measures on food products based on the content of certain nutrients (e.g.,
fat, sugar, salt, etc.).4 8 Initially, these measures were justified as ways
meant to discourage the consumption of certain foodstuffs in the hope of
decreasing obesity rates. However, over time, it became clear that these
measures were meant more to raise revenue in this time of global economic
crisis.
In Denmark, the government adopted a tax on saturated fat in October
201 1.49 A tax of 16 Danish Kroner (DKK) (approximately $2.90) per kg of
saturated fat was applied to products containing a saturated fat content
greater than 2.3%.5o The Hungarian government also passed the Public
Health Product Tax in September 2011 to discourage the consumption of
foodstuffs undesirable from a public health point of view, promote healthy
nutrition, and improve financing of health services. 5 ' A tax was levied on
the salt, sugar, and caffeine content of selected pre-packaged product
44. Compare id. Art. 2(2)(g)(defining "place of proverance") with Art. 2(3) and
Council Regulation 2913/92, 1992 OJ. (L 302) (defining "country of origin").
45. See 2011 OJ. (L 304) at Art. 21, Art. 44.
46. See id. at Art. 21(1)(b).
47. See id. at Art. 21(2).
48. See Olivia Katrandjian, Denmark Introduces 'Fat Tax' on Foods High in
SaturatedFat, ABC NEWS, (Oct. 10, 2011), http://abcnews.go.com/blogs/health/201 I
Leon
Watson,
/10/02/denmark-introduces-fat-tax-on-foods-high-in-saturated-fat/;
France approvesfat tax on sugary drinks such as Coca-Colaand Fanta, DAILY MAIL
(Dec. 29, 2011), http://www.dailymail.co.uk/news/article-2079796/France-approvesfat-tax-sugary-drinks-Coca-Cola-Fanta.html.
49. See Katrandjian, supra note 48.
50. See id.
51. See Hungary - New Public Health Product Tax, VAT 24 (Sep. 16, 2011),
http://www.vat24.co.uk/news/2175.
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groups (some beverages, energy drinks, sweets, confectionery, biscuits,
chocolate, ice cream, salty snacks, and soups).52 Moreover, in France a tax
was validated by the Constitutional Council on both drinks containing
added sugar and drinks containing artificial sweeteners.53 As the tax,
which was adopted on January 1, 2012, applies to both ranges of products,
the constitutionality of the tax was upheld.54 This tax will increase the
price of 1.5-liter soda bottles by ten cents. 5
In some Member States, the discussions on food taxes are still at very
informal stages and there is no certainty that taxes will or will not be
enacted in these countries. For instance, in the UK, while a food tax
measure is unlikely for now, the Scottish Shadow Public Health Minister
urged the Scottish government to consider giving local authorities power to
introduce a tax on sugary drinks.56 Moreover, in Ireland, the Irish Minister
for Health wants to introduce a sugar tax on food and drinks" that could
contribute to weight gain in young people. Finally, in Romania, a proposal
for a tax on "fast food" had been considered in January 2010 by the
Romanian Ministry of Health, targeting food with increased content of salt,
fat, sugar and food additives.58 However, that proposal was put on hold,
but a different law is now in the process of being drafted to increase the
price of the food considered "unhealthy."5 9
Member States have competency over taxation; therefore, the EU
authorities cannot prevent national governments from enacting such tax

52. See id; Mazars Hungary Tax Newsletter No. 11/2011, MAZARS (Jan. 9, 2012),
http://www.mazars.hu/Home/News/Tax-newsletter/Mazars-Hungary-Tax-NewsletterNo.-11-2011.
53. See Taxes on Unhealthy Foods Gain Traction in Europe, WILLIAM HARLESS,
http://www.pbs.org/newshour/rundown/2012/06/while-soda-tax-debate-continues-inthe-us-taxes-on-unhealthy-foods-gain-traction-in-europe.html (last visited Sept. 10,
2012).
54. La taxe sur les sodas valid6e par le Conseil constitutionnel, LE MONDE,
http://www.lemonde.fr/economie/article/2011/12/28/la-taxe-sur-les-sodas-validee-parle-conseil-constitutionnel 1623454 3234.html (last visited Sept. 10, 2012).
55. See Watson, supra note 48.
56. See Move to tax sugary drinks spreading aroundthe world, DECCAN HERALD,
http://www.deccanherald.com/content/I 94362/move-tax-sugary-drinks-spreading.html
(last visited May 10, 2012).
57. See EPHA Open Letter to the Irish Minister on the ProposedSugar Tax, EPHA,
http://www.epha.org/a/4815 (last visited May 10, 2012).
58. See Romania becomes first country to introducejunk-food tax, EURACTIV (Jan.
7, 2010), http://www.euractiv.com/health/romania-country-introduce-junk-food-tax/
article-188647.
59. See Mihaela Rodina, Row in Romania over bid to impose junk food tax,
TELEGRAPH (Feb. 12, 2010), http://www.telegraph.co.uk/expat/expatnews/7220786
/Row-in-Romania-over-bid-to-impose-junk-food-tax.html.
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measures.6 However, the European Commission could intervene if it were
to determine that these taxations, as applied, lead to discrimination between
products and lead to distortion of the internal market.6 The procedure is,
however, quite complex and lengthy, with no guarantee of success because
ultimately it would be up to the European Court of Justice to make the final
*62
determination.
V.

CONCLUSION

Consumer policies are increasingly focused on nutrition, to the point
that some EU officials are asking for a "health in all policies" framework
where health and nutrition aspects would be taken into consideration in
each law discussed at the EU level. Some have even argued in favor of
regulations included in the Common Agricultural Policy63 that would
encourage "healthy" foods and discourage production of "unhealthy"
foods. However, until such drastic measures are taken, the definition of
"healthy" versus "unhealthy" remains to be set and scientifically
corroborated, and the economic implications of disfavoring some crops
over others would have to be carefully assessed at both an EU and global
scale.

60. See Taxation and the EU, CIVITAS (Apr. 4, 2012), http://www.civitas.org.uk/

eufacts/FSECON/EC3.htm.
61.
62.
63.

See id.
See id
See EUROPEAN COMMISSION ON AGRICULTURE AND RURAL DEVELOPMENT, THE
COMMON AGRICULTURAL POLICY EXPLAINED, availableat http://ec.europa.eu/
agriculture/publi/capexplained/capen.pdf (last visited May 10, 2012) (providing an
overview of the Common Agricultural Policy).
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INTRODUCTION

For the last 35 years, the National Food Policy Conference has been a
key gathering for those interested in food, agriculture, and nutrition policy.
This well regarded conference brings together a diverse mix of
policymakers, advocates, and scientists to explore the complex food policy
issues of the day. The conference is a unique collaboration between
consumer advocates, the food industry and the government. It is organized
by the Consumer Federation of America.'
The 2011 National Food Policy Conference was held in Washington,
D.C. on October 3-4. Speakers at the conference addressed consumer food
priorities and trends; considered the impact of budgetary cuts on
government food programs; examined the impact of the farm bill on food

* Susan A. Schneider is the Director of the LL.M. Program in Agricultural & Food
Law at the University of Arkansas School of Law. Schneider won the Professional
Scholarship Award from the American Agricultural Law Association for her article "A
Reconsideration of Agricultural Law: A Call for the Law of Food, Farming, and
Sustainability." Schneider was also named to the editorial board of Agriculture and
Food Security.
1. Additional information about the Consumer Federation of American can be
found on the association's website at http://www.consumerfed.org/index.php. There, it
is reported that the CFA is "an association of non-profit consumer organizations that
was established in 1968 to advance the consumer interest through research, advocacy,
and education. Today, nearly 300 of these groups participate in the federation and
govern it through their representatives on the organization's Board of Directors."
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policy; discussed nutrition initiatives; analyzed food safety considerations;
and discussed the global challenge of feeding a growing world population.
This year for the first time ever, the Journal of Food Law & Policy
extended an offer to the distinguished speakers at the conference to publish
their remarks in the Journal.This provides an even wider audience for the
speakers at the conference, and it assists the Journalin delivering the most
current analysis to its readers.
Appreciation is extended to the Consumer Federation of America and,
in particular, to Director of the CFA's Food Policy Institute Christopher
Waldrop for his support and assistance. Appreciation is also extended to
Arkansas native, Carol Tucker-Foreman, Food Policy Institute
Distinguished Fellow, for her many contributions to food policy and the
support and inspiration she has provided.
The following articles are the remarks from some of the speakers at
the 2011 National Food Policy Conference. Regina Cucurullo, an LL.M.
candidate in the Agricultural & Food Law Program at the University of
Arkansas School of Law, provided excellent editorial assistance in working
with each of the authors to transition their remarks to written format.

REFORMING U.S. FOOD SAFETY POLICY: A CONSUMER ADVOCACY
PERSPECTIVE by Tony Corbo.
Is not available Online through this platform. If you wish to read this article, please
locate the hard copy through your library.

OBSTACLES TO DIETNG BEHAVIOR
ShahramHeshmat, Ph.D.*

Despite documented short-term success, dieting has a very low success
rates, most dieters regain their weight back within 3-5 years.' The question
is why do people fail to stick to their goal for eating a healthy diet in order to
lose weight? One possible answer is that people have self-control problems
in the form of a present-biased preference.2 From a prior perspective, they
want to behave relatively patiently, but as the moment of action approaches,
they want to behave relatively impatiently.3 The essay presents some
insights from behavioral economics to explain why people fail to maintain
healthy behavior.
The field of behavioral economics blends insights of psychology and
economics. 4 The basic message of behavioral economic is that humans are
hard wired to make judgment errors, and they need a nudge to make
decisions that are in their own best interest. 5 A key concept in behavioral
economics is that of how delayed rewards are discounted by individuals. 6
Behavioral economic studies demonstrate that rewards are discounted
proportionally with their delay. 7 People will make relatively far-sided
decisions when planning in advance, but will make relatively short-sighted
decisions in the immediate moment. 8 The followings explain why there is
conflict between long-term human intentions and short-term actions.

* Shahram Heshmat is a Ph.D. in Managerial Economics from Rensselaer Polytechnic
Institute (RPI). He is a faculty member in Public Health department at the University of
Illinois at Springfield (UIS). He specializes in Health Economics of Eating Behavior.
He applies the insights and findings from behavioral economics to weight loss
management and obesity prevention. In particular, he is interested in the decision
making process that underpin eating behavior. His current book is titled (2011): Eating
Behavior and Obesity: BehavioralEconomics Strategiesfor Health Professionals. New

York, NY: Springer.
AND OBESITY:
HESHMAT, EATING BEHAVIOR
1. SHAHRAM
ECONOMICS STRATEGIES FOR HEALTH PROFESSIONALS 1 (2011).

2.
3.
4.
5.
6.
7.
8.

Id. at 2.
Id.
Id. at 5.
Id. at 6.
HESHMAT, supra note 1, at 6.

Id.
Id. at 7.

199

BEHAVIORAL

JOURNAL OF FOOD LAW & POLICY

200

VOL. 8

The intention-action gap: People sometimes report feeling as though
there were two selves inside them. These two selves, one more presentoriented and the other more future-oriented, are battling for control. The
planner-self will often choose the largest reward, while the acting-self can be
overcome by a desire for a smaller-sooner one.9 For example, a person
might strongly intend to eat a low-calorie diet in order to stay healthy in the
future, but in the moment of decision, he or she chooses to eat fatty French
fries, which are more attractive in the short run than a healthy but less tasty
low-fat salad.
Reflective System vs. Affective System: Self-control may be
conceptualized as a struggle between two subsystems. The reflective
(rational) system operates mostly consciously, uses logical rules, and
deliberative.10 The impulsive (affective) system is associative and acts
spontaneously without consideration for the broader consequences of the
action." Self-control failure implies that these two systems come into
conflict with each other. If the deliberative system is able to attend to the
conflict, the person may be able to resist the impulse, and otherwise the
impulse is more likely to be expressed.
Willpower: When people exert willpower or self-control, they inhibit
their normal, typical, or automatic behavior.12 In general, willpower refers to
effortful control that is exerted with the purpose of controlling our own
behavior. 3 Engaging in acts of self-control draws from a limited resource of
self-control and become depleted over time, just as a muscle becomes tired
after a period of exertion. 14 The model of willpower implies that to improve
self-control we need to carefully conserve the energy.
The role of 'hot' emotional system: Strong feelings (e.g., hunger,
stress, and cravings) shorten the time horizon and make us impatient. These
strong feelings create something like a temporary preference for a certain
course of action. 6 The change in preferences, in turn, causes an individual to
prefer immediate rewards, in which the benefits are delivered first and the
costs come later, over options that have the opposite pattern.17 For example,
bad moods cause dieters to eat more.

9. Id.
10. Id at 8.
11. HESHMAT, supra note 1, at 8.
12. Id. at 127-8.
13. Id. at 127.
14. Id. at 128.
15. Id.
16. HESHMAT,supra note 1, at 114-15.
17. Idat 110.
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The immediacy effect: Proximity to temptation is one of the powerful
determinants of self-control."
Consumption items that immediately
available seem to exert a disproportionate pull. 19 This explains why a wide
range of situations (cues) that produce impulsive reactions, such as the sight,
touch, or smell of a desirable object.20
Lapse-activated consumption: A common pattern of self-control
failure for chronic dieters occur when they "fall off the wagon" by violating
their diets. Once the diet is broken for the day, dieters appear to give up
control, perhaps anticipating starting their diets anew the next day. For
example, after eating a forbidden snack, dieters tend to have disinhibitory
thoughts, like "I've already blown my diet, I might as well continue to eat,"
and start overeating.
Projection bias: Projection bias is the tendency for people to
underappreciate the effects of changes in their states, and hence falsely
project their current preferences onto their future preferences (e.g.,
For example, when people predict
shopping on an empty stomach).2
will enjoy a delicious breakfast
they
how
much
dinner
after
immediately
the next morning, they understate the pleasure. They tend to reason that
they are full now, so they will be full the next morning. Thus, people
overestimate ability to resist temptations.
Modern life: Technological changes have brought about a progressive
shift away from physically demanding tasks to knowledge-based work
requiring an enhanced mental effort. The increased cognitive demand is
associated with emotional stress (such as a burnout), which is known to favor
overconsumption of comfort food as a coping mechanism. As a result,
modern life requires a far greater amount of self-control.
Summary: In sum, behavioral economics suggests that self-control
failure occurs whenever the balance is tipped in favor of impulsive system
involved in reward and emotion. For example, negative mood and cue
reactivity to appetizing foods interfere with self-control because they
disrupt reflective mind, thereby tipping the balance. However, we are not
powerless, and becoming self-aware of these forces actually helps to
improve our self-control ability.

18. Id at 123.
19. Id
20. Id
21.

HESHMAT, supra note 1, at 176.

THE LOCAL FOOD MOVEMENT: FROM MAINE TO WASHINGTON,
D.C. by Rep. Chellie Pingree.
Is not available Online through this platform. If you wish to read this article, please
locate the hard copy through your library.

THE COSTS AND IMPACTS OF RISING FOOD PRICES AMONG
LOW-INCOME HOUSEHOLDS
Elaine Waxman, Ph.D.*
I.

INTRODUCTION

The pressure of rising food prices on low-income households is often
assumed to be primarily an issue for developing economies, where
fluctuations in food staple prices can have dramatic consequences for food
Observers often note that
security and social and political stability.'
and spend far less to
prices
food
Americans benefit from relatively low
2
feed their families than their counterparts in many other parts of the world.
Indeed, the average American household spent 7.6% of their household
expenditures on food purchases at home in 2009,3 while the comparable
percentage exceeded 40% of household expenditures in diverse countries
such as Mexico, Ukraine, and Indonesia.4 When contrasted to other
* Elaine Waxman, Ph.D. is Vice President of Research and Partnerships at
Feeding America, where she also previously served as Director of Social Policy
Research and Analysis. At Feeding America, Dr. Waxman oversaw the completion of
Hunger in America 2010, the largest study ever conducted of emergency food
assistance in the United States, and the Map the Meal Gap project, which provides the
first county-level estimates of food insecurity. She has over 20 years of experience in
social policy research and consulting. Dr. Waxman received her Ph.D. from the
University of Chicago School of Social Service Administration, where her research
focused on opportunity in lower-level jobs and the challenges facing lower-income
working families.
1. Floods in ThailandAdd Further Uncertainty.Food Crisis in the Horn ofAfrica
Continues, THE WORLD BANK, 2 (Poverty Reduction and Equity Group, Nov. 2011),

available at http://siteresources.worldbank.org/EXTPOVERTY/Resources/3369911311966520397/FPW Nov2011 .pdf.
2. Christina Gregory & Alisha Coleman-Jensen, Do Food Prices Affect Food
Security for SNAP Households? Evidence From the CPS Matched to the Quarterly
Food-at-Home Price Database, ECON. RESEARCH SERVICE, U.S. DEP'T OF AGRIC., 2

(March 2012).
3. Consumer Expenditures in 2009, U.S. DEP'T OF LABOR AND U.S. BUREAU OF
LABOR STATISTICS, Report 1029, 3 (May 2011), available at http://www.bls.gov/

cex/csxann09.pdf. The Consumer Price Index is divided into two parts: Food at Home
and Food Away from Home. The Food at Home trend is most relevant to retail prices.
4. Statistical Abstract of the United States: 2012, U.S. CENSUS BUREAU, at 853
(Washington, D.C. 2011). The 1359. Percent of Household Final Consumption
Expenditures Spent on Food, Alcohol, and Tobacco Consumed at Home by Selected
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American expenditures, such as housing costs (34.4% in 2009, according to
the U.S. Bureau of Labor Statistics), it is not surprising that food prices do
not often emerge as a topic of concern. However, for families who
routinely struggle to make ends meet, they must trade off which bills to pay
each month to meet their basic needs. Recent episodes of food price
inflation in the midst and aftermath of the Great Recession are particularly
challenging for these families. An examination of families' desperate
struggle to afford basic needs and to weather shifts in their purchasing
power suggests that both the public and policymakers have hastily
overlooked the impact food prices have on low-income families.
II.

FOOD EXPENDITURES AND FOOD PRICES: RESEARCH ON LowINCOME HOUSEHOLDS

The average American household spends approximately 13% of
household expenditures on food.6 Roughly 7.6% of food expenditures are
spent on food prepared at home 7 and approximately 5.3% of these
expenditures are spent on food purchased away from home.8 However, the
relative burden of food costs differs with household income. People in the
highest quintile of income spend 11.4% of their expenditures on food, both
at home and away from home, whereas those in the lowest quintile spend
significantly more, 16.2%, of their expenditures on food.9 Shifts in retail
prices are particularly important for food purchased for home consumption,
and the lowest quintile of households pay almost double the percentage of
their total household expenditures on food at home than the highest quintile
(11.4% versus 6%).'o

Research on food prices and its impact on low-income households
have sometimes focused on a rather narrow definition of relative prices
paid by lower and higher income households. A study conducted by
Christian Broda used 2005 household-based scanning data from the Nielsen
Company to compare price variations in food purchased by households in

Countries: 2009, http://www.census.gov/compendia/statab/2012/tables/12sl359.pdf
(last visited Jan. 28, 2012).
5. U.S. DEP'T OF LABOR, supra note 3, at 1.
6. RANDY SCHNEPF & JOE RICHARDSON, CONG. RESEARCH SERV., R40545,
CONSUMERS AND FOOD PRICE INFLATION at 7 (2011), availableat http://www.fas.org/

sgp/crs/misc/R40545.pdf.
7. Id. at 8.

8. Id.
9.
10.

Id. at 7.
Id. at 8.
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multiple income categories." The study found that there can be wide
variation in food prices among stores and that having access to cheap stores
can impact a household's real income.12 However, the study argued that
people, regardless of their household income, do not vary dramatically in
their tendency to shop at lower-priced stores, such as supercenters.13 The
study further concluded that low-income households do not pay more, and
may even pay less, for food than higher-income households. 14 Shawn
Fremstad critiqued Broda's study, because the data analysis suggested that
some proportion of very low-income households do pay modestly more in
food prices.' 5 Further, the narrow analysis of cost in Broda's study does
not account for other significant cost factors that may influence the actual
cost of acquiring food, such as transportation to stores with better prices,
time spent in careful comparison shopping, and costs associated with
buying and storing in bulk to save money.16 Neither Broda nor Fremstad
address the issue of whether poor households are able to buy enough food
within their constraints, although Fremstad does alludes to a food qualityprice tradeoff that families may face. As families struggle to make ends
meet, there may be a significant incentive to substitute cheaper, energydense calories in lieu of more expensive, nutrient-rich foods, which
represents another "hidden" cost of food acquisition for low-income
households. 17

11. Christian Broda et al., The Role of Prices in Measuring the Poor's Living
(2009), available at
77, 79
J. EcON. PERSPECTIVES
Standards, 23
https://docs.google.com/viewer?a-v&q=cache:1rYIFnvLcy4J:pubs.aeaweb.org/doi/pdf
plus/10.1257/jep.23.2.77+&hl=en&gl=us&pid=bl&srcid=ADGEESj_6gjQrx 102aft)7d
PbswL60Esl86YYDIDUYz4XRgMpVRwobVtV2nJrcCBlphLb4ScAYCGgKXxn8Y9
dGDaWULxnCRNukmIPOzVrkLisuN6gWUQWOiUjxzQT2UVpQY2a6OkNJfL9&sig
=AHIEtbRF7P5bhReuEZlncCj3OXn5HkMlfw.
12. Id. at 80.
13. Id. at 82.
14. Id. at 96.
15. Shawn Fremstad, Income, Inequality, and Food Prices: A Critique of Broda,
Leibtag, and Weinstein's "The Role of Prices in Measuring the Poor's Living
Standards," CTR FOR ECON. AND POL'Y RESEARCH, 13 (Washington, DC. 2010),
available at https://docs.google.com/viewer?a-v&q=cache:Di9q4rDTCUJ:
www.cepr.net/documents/publications/poverty-2010-12.pdf+&hl=en&gl=us&pid=
bl&srcid=ADGEESh9_GxfWbgU88gVCMCF5984Z7cWbmJnM9dxoH 1bigCkkphM
pKM5_B_ZRRnhtasiMyl4-Qz3nEujupf U913qy7471EteucCAjfIT2R-H8bS5NsU5yy
KbEzAHYLhYNhVX-6ibNr&sig--AHIEtbQNzZLhdJaaXXvOI9YrGO I urhlVHg.
16. Id.
17. Adam Brewnowski & S.E. Specter, Poverty and Obesity: The Role of Energy
Density and Energy Costs, 76 AM. J. CLINICAL NUTRITION 6, 10 (2004), available at
http://www.ajcn.org/content/79/1/6.full.pdf+html.
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Regardless of how food acquisition cost is defined, what is clear is
that low-income families have little margin for error in managing their
expenses and absorbing unexpected costs on an ongoing basis. Feeding
America, the national network of more than 200 food banks that serve more
than 61,000 agencies and help feed 37 million Americans (1 in 8), conducts
a study of emergency feeding clients every four years to better understand
the circumstances facing those seeking assistance from food pantries,
kitchens and shelters.' 8 The most recent Hunger in America study,
conducted on behalf of Feeding America by Mathematica Policy Research,
Inc., surveyed more than 61,000 clients during the winter and spring of
2009 - deep in the midst of the Great Recession.19 Respondents were
asked if they had been forced to choose between purchasing an adequate
food supply and other household expenses during the 12 months prior to
the interview. 20 Forty-six percent (46%) of clients reported trading off
between food and utilities expenses, 40% between food and housing
expenses (rent or mortgage) and approximately one-third had traded off
purchases of food and transportation costs. 2 1 Of particular concern were
the approximately 34% that stated they had made trade-offs between food
and medicine or medical care.22 Food-insecure households appear to be
struggling with a Gordian knot that economists have not yet learned how to
fully quantify. Food insecure household involve low-income populations
who are at a higher risk for many chronic diseases related to diet, however,
maintaining a consistent, healthy diet is important factor in managing these
diseases, but food-insecurity erodes the ability to manage theses diseases.23

Study: Food Assistance Shifts from "Emergency" to "Chronic," FEEDING
http://feedingamerica.org/press-room/press-releases/hungers-new-staple
.aspx (last visited Aug. 19, 2012).
19. James Mabli et. al, Hunger In America 2010 National Report PreparedFor
Feeding America, Mathematica Policy Research, Inc. Final Report, 26 (2010),
available at http://www.mathematica-mpr.com/PDFs/Nutrition/Hunger in America
18.

AMERICA,

_2010.pdf
20. Id. at 167.
21. Id.at2-3.
22. Id. at 3.
23. Hilary Seligman & Dean Schillinger, Hunger and Socioeconomic Disparitiesin
ChronicDisease, 363 NEW EN. J. MED. 6, 8 (2010), available at https://docs.google
.com/viewer?a=v&q=cache:L-clGbh7G34J:www.caldiabetes.org/get file.cfm%3F
contentlD%3DI249%26ContentFileslD%3D1296+&hl=en&gl=us&pid=bl&srcid=AD
GEESjaApohmru2ffloQs uk4Cbfk3-B5f8yx3fXjqBAqg8AZW01ali8cbvGIT
PyhTAyHxcUDYQMHyDnYIdEKz OX99DN-Yq-5fhmr3 ibceNCshv9 CqXEqf
XUI5 qcXUOx2ZdVa&sig-AHIEtbRAiEFKsplUVcqdMkZNpXtlArlbQ.
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THE IMPACT OF VARIATION IN FOOD PRICES ON LOW-INCOME AND
FOOD-INSECURE HOUSEHOLDS

Over the period 1991 to 2006, the average annual rate of food price
inflation was 2.5% below the annual average Consumer Price Index (CPI)
inflation rate of 2.7%.24 However, just as the Great Recession began, a
sudden spike in commodity prices in 2007 and 2008 challenged the
conventional wisdom that American food would always be inexpensive.
The flurry of headlines about the consumer impact of the commodity prices
spiking faded somewhat as price pressures abated in late 2008. But after a
short reprieve, prices began to rise again. By November 2011, prices for
food at home had risen by 5.9% over the prior 12 months.25 While past
volatility in food prices was often attributed to short-term issues such as
weather-related shortages, recent trends suggest that there may be a longterm upward shift in food costs due to global shifts in food and energy
demands. 26 Thus, the issue of food prices may no longer be a matter of
short-term shocks, but another ingredient in a "perfect storm" for those
struggling to feed their families. Higher prices in the grocery aisles are
intersecting with unprecedented long-term unemployment, a slow
economic recovery, and increasing political appetite for reductions in
safety net programs like the federal Supplemental Nutrition Assistance
Program (SNAP, formerly known as food stamps) to erode the ability for
many low-income families to meet basic needs. Not surprisingly, the
extraordinary number of Americans who describe themselves as foodinsecure (approximately 49 million) has remained largely unchanged since
the onset of the recession.2 7
A multitude of factors can create the economic pressures that lead to
food insecurity, which is the inability to acquire enough food for all
members of a household to maintain an active, healthy lifestyle. 28 Recent
evidence suggests that changes in food prices may have an influence on the
level of food insecurity in the United States. 29 Analyzing data from the
Current Population Survey and the Quarterly At-Home Food Price
Database for the period of 2002 to 2006, Christian Gregory and Alisha
Coleman-Jensen found that a ten dollar increase (one standard deviation) in

24. Id. at 13.
25. U. S. DEP'T OF AGRIC., supra note 3, at 3.
26. Ronald Trostle et al., Why Have Food Commodity Prices Risen Again? ECON.
RESEARCH SERVICE, DEP'T OF AGRIC., 9 (2011), availableat http://www.ers.usda.gov/
Publications/WRS I1103/WRS l l03.pdf.
27. Seligman, supra note 23, at 7.
28. Gregory, supra note 2, at 2.
29. Id. at 2.
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the price of the Thrifty Food Plan (the market basket of foods upon which
SNAP benefits are based) is associated with a significant positive increase
of 2.4 percentage points in food insecurity and a 3.7 percentage points
increase in child food security. 30 As a result of these marginal effects, the
authors estimate that food insecurity prevalence may be increased by 8.4
percent for adults and 15.9 percent for children due to rising food costs. 3 1
Nord examined a similar period of relatively modest food price inflationfrom 2000 to 2007-and found that the cost of a Thrifty Food Plan (TFP)
market basket upon which the SNAP program is based was already rising
at a higher rate than general food prices in the Consumer Price Index prior
to the price shocks in 2008.32 The TFP includes a mix of foods monitored
for the purposes of SNAP benefits and represents a more healthful mix of
foods than in all foods tracked in the CPI. During this same period, food
security and consumer expenditures on food among lower-income
households were already declining, even though this was a period of
relatively stable economic conditions prior to the recession.33
Geographic variations in food prices may limit the ability of lowincome households to afford an adequate diet even when receiving
assistance from federal nutrition programs since SNAP benefits and some
benefits under the Supplemental Nutrition Program for Women, Infant and
Children (WIC), a program for pregnant, breastfeeding and post-partum
mothers and children under 5 at nutritional risk, are not adjusted for
regional variation in price in the 48 contiguous states (Alaska and Hawaii
do receive an adjustment). Research by Ephraim Leibtag and Aylin
Kumcu found that the 20 most commonly purchased fruits and vegetables
varied in price by 30% to 70% across multiple metropolitan markets. Their
research also found that this variation likely erodes the value of the recently
implemented, fixed price WIC voucher for fruits and vegetables for many
households.34 An analysis of local food price variation faced by SNAP
households with children found considerable evidence that local price
matters significantly to the purchasing power of these households, and that

30. Id. at 15.
31. Id.
32. Mark Nord, Food Spending Declined and Food Insecurity Increased For
Middle-Income and Low-Income Households From 2000 to 2007, ECON. RESEARCH
SERVICE, U.S. DEP'T OF AGRIC., Economic Information Bulletin Number 61, 4 (2009),
available at http://www.ers.usda.gov/Publications/EIB61/EIB61.pdf.
33. Id. at 5.
34. Ephraim Leibtag & Aylin Kumcu, The WIC Fruit and Vegetable Cash Voucher:
Does Regional Price Variation Affect Buying Power?, ECONOMIC RESEARCH SERVICE,
U.S. DEP'T OF AGRIC., Economic Information Bulletin Number 75, at 7 (2011),
available at http://www.ers.usda.gov/Publications/ElB75/EIB75.pdf.
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the program's effectiveness may be undermined in the absence of indexing
to take into account these variations.
An analysis of 2009 Nielsen store and homescan data conducted by
Feeding America calculated the relative price of the Thrifty Food Plan
market basket at the county level across the continental U.S., while also
including the impact of state and local food taxes.36 The results show that
if the average national cost of the Thrifty Food Plan is set as 1.0, the
relative cost index can vary anywhere from .73 in Zavala, Texas to 1.74 in
Nantucket, Massachusetts., The analysis, known as "Map the Meal Gap,"
also estimated the incidence of food insecurity at the county level across
the United States, allowing for identification of those counties that suffer
the double disadvantage of high need and high food cost.38 Thirty-six
counties in the U.S. fell into the top 10% of categories for both food
insecurity and food price costs.3 9 On average, these counties faced food
prices 21% above the national average and approximately 1 in 5 individuals
was estimated to be food insecure, compared to 1 in 6 nationally in 2009.40
These counties are disproportionately likely to be majority AfricanAmerican - while only three percent of all counties in the U.S. are majority
African-American, one-third of the counties with both high food costs and
high food insecurity rates are composed of more than 50% AfricanAmerican residents.4 1 Initial improvements in employment prospects in
late 2011 do not appear to be reaching the African-American population.
As a result, areas of concentrated disadvantage are of particular concern, as
their ability to rebound in the post-recession era may be particularly
limited.
IV.

LOOKING AHEAD

Despite some small signs of improvement in unemployment at the
close of 2011, the prospects for a return to pre-recession levels of economic
well-being are likely to be out of reach for the next several years. The

35.

Gregory, supra note 2, at 2.

36. How We Got the Map Data, FEEDING AMERICA, http://feedingamerica.org/
hunger-in-america/hunger-studies/map-the-meal-gap/how-we-got-map-data.aspx
(last
visited Aug. 19, 2012).
37. Craig Gundersen et al., Map the Meal Gap: Child Food Insecurity 2011,
FEEDING AMERICA, at 19 (2011), available at http://feedingamerica.org/hunger-inamerica/hunger-studies/map-the-meal-gap/-/media/Files/research/map-mealgap/ChildFoodlnsecurity ExecutiveSummary.ashx.
38. Id. at 7.
39. Id. at 21.
40. Id.
41. Id.
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continued high levels of demand at food pantries, kitchens and shelters
across the country are a testament that the end of the Great Recession in
2009 has meant little to millions of Americans. An analysis of client visits
to Feeding America pantries shows that many Americans rely on food
pantries month after month as a supplemental source of food, including
those receiving SNAP benefits.42 Over half of all pantry clients in 2009
reported that they had visited a food pantry at least six months in the prior
year, and a third reported that they had visited a pantry every month for at
least 12 months.4 3 Charitable food organizations have shifted roles from
short-term emergency food provisions to supplemental support for many
families who struggle to meet basic needs. This shifting role of charitable
food organizations highlights the multiple coping strategies that families
have come to rely upon and the fragility of their ability to absorb additional
economic pressures, especially if higher food prices are also likely to
become a persistent fixture in the equation.
Few people outside the emergency food network have realized the
impact higher food prices may have on the ability of the charitable sector to
continue meeting unprecedented levels of need.
In 2011, higher
agricultural commodity prices have meant that the federal government had
little incentive to intervene in agricultural markets."
The result was
sharply lower levels of "bonus" commodity purchases that are made
available to food banks through The Emergency Food Assistance Program
(TEFAP).45 Because approximately 25% of all food distributed through the
Feeding America network of food banks and partner agencies comes from
the federal government through TEFAP, reductions in available
commodities without a parallel drop in demand create significant stress on
food supplies. 4 6
During this same period pressures in the food
manufacturing sector to realize greater cost efficiencies have resulted in a
decline in donations from many companies, further reducing food bank
inventories. 47 Food banks have had to increase their food purchases to
meet their clients' needs because support from the government and
donations from others have declined. Thus, rising food prices have

42. Samuel Echevarria et al., Food Banks: Hunger's New Staple, FEEDING
AMERICA, 4 (2012) http://monarchhousing.org/wordpress/wp-content/uploads/2011/
10/HungerPantry.pdf (last updated Sept. 27, 2011).
43. Id. at 7.
44. Id. at 21.
45. Id. at 21.
46. Id.
47. Partnering For a Hunger-Free America: 2011 Annual Report, FEEDING
AMERICA, 10 (2011), available at http://annualreport.feedingamerica.org/donors/
leadership-partners.aspx.
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imposed multiple constraints on the ability of the charitable sector to
respond at the same time that clients are turning to food pantries and other
agencies for ongoing assistance. If threatened cuts in federal nutrition
programs become a reality as Congress continues to wrangle over deficit
reduction in 2012, both the government and private safety nets will be ill
equipped to respond to the very real needs of many food-insecure
Americans.

